
 
 

                                                    MEETING OF THE MAYOR AND BOARD OF ALDERMEN 
                                                                              SOUTHAVEN, MISSISSIPPI 
                                                                                              CITY HALL 
                                                                                          January 17, 2023 
                                                                                                  6:00 PM 
                                                                                                 AGENDA 
 

 
 

  

1. Call To Order  

2. Invocation 

3. Pledge Of Allegiance 

4. Approval of Minutes:  January 3, 2023 

5. North Central Mississippi Regional Railroad Authority Easement Agreement 

6. Resolution Adopting Uniform Guidance Received Under the American Rescue Plan 

7. MOU with Mississippi Transportation Commission 

8. Agreement with Wildcat Cheer Organization 

9. Resolution for SPD Surplus 

10. SFD Bid Acceptance for Uniforms 

11. Authorization to Seek Request for Proposals for Sanitation and Recycling Services 

12. Change Order - BankPlus Amphitheater 

13. Planning Agenda:  Conditional Use Permit Ordinance – Hotels 

14. Mayor’s Report                       

15. Personnel Docket 

16. City Attorney’s Legal Update 

17. Utilities Billing Leak Adjustment Docket 

18. Claims Dockets:  Docket 1 

                              Docket 2  
 

19. Executive Session:  Potential and Pending Litigation/Claims involving the SPD and City Infrastructure; 
Economic Development; Interdepartmental Personnel with No Action 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Items may be added to or omitted from this agenda as needed. 
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PIPELINE CROSSING LICENSE AGREEMENT 
 
THIS AGREEMENT, made as of January 4, 2023, the “Effective Date”, by and between North Central 
Mississippi Regional Railroad Authority (NCMRRA), whose mailing address is P. O. Box 704, Water 
Valley, MS 38965, hereinafter called “Railroad”, and City of Southaven, whose mailing address is 8710 
Northwest Drive, Southaven, MS 38672, hereinafter called “Licensee”,  
 

WITNESSETH: 
 
WHEREAS, Licensee desires to construct, use and maintain a twelve inch pipeline solely for the conveyance 
of potable water, hereinafter called “Pipeline”, under and across the tracks and property owned or controlled 
by Railroad near Southaven, Desoto County, Mississippi, crossing Railroad’s trackage at Milepost 403.33, 
including necessary steel casing pipe, hereinafter called the “Crossing”, as shown on the application, plan 
and profile, Exhibit A, attached hereto and made a part hereof. 
 
NOW, THEREFORE, in consideration of the mutual covenants, terms and agreements herein contained, the 
parties hereto agree and covenant as follows: 
 
1. LICENSE: 
 

1.1 Railroad, insofar as it has the legal right, power and authority to do so, and its present title 
permits, and subject to: 

 
(A) Railroad’s present and future right to occupy, posses and use its property within the 

area of the Crossing for any and all purposes; 
 

(B) all encumbrances, conditions, covenants and easements applicable to Railroad’s title 
to or rights in the subject property; and  

 
(C) compliance by Licensee with the terms and conditions herein contained; 

 
does hereby grant to Licensee the nonexclusive License to construct, maintain, repair, operate or use 
said Pipeline at the Crossing above for the term herein stated, and to remove same upon termination. 

 
1.2 The term Pipeline, as used herein, shall include only the pipes, connectors, fixtures, 

appliances and ancillary facilities devoted exclusively to the usage above within the Crossing, 
and as shown on attached Application Form. 

 
1.3 No additional pipelines or facilities shall be placed, allowed or maintained by Licensee in, 

upon or along the Crossing except upon separate prior written consent of Railroad. 
 
2. LICENSE FEE, CONTRACT PREPARATION FEE, TERM: 
 

2.1 LICENSEE shall submit a one-time Application, Engineering Review and Contractor Right 
of Entry Fee of Five Thousand Five Hundred U.S. Dollars ($5,500). 
  

2.2 Licensee shall pay to Railroad an Annual License Fee of Six Hundred U.S. Dollars ($600), 
payable upon execution of this Agreement by Licensee and then on or before the anniversary 
of the Effective Date.  Such fee shall be subject to periodic review and adjustment by 
Railroad. 
 

2.3 In addition to the above fees, Licensee will also pay a one-time contract preparation and 
administration fee of One Thousand Two Hundred Fifty U.S. Dollars ($1,250). 
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2.4 Licensee assumes sole responsibility for, and shall pay directly (or reimburse Railroad), any 
additional annual taxes and/or periodic assessments levied against Railroad or Railroad’s 
property solely on account of said Pipeline. 

 
2.5 Effective Date of this Agreement shall be the date first written above and shall continue in 

effect for a ten year period and following that from year to year until terminated by ninety 
(90) days written notice from either party to the other.  License shall be revocable in the event 
of Licensee’s default, as herein provided, and shall also terminate upon (a) Licensee’s 
cessation of use of the Pipeline or Crossing for the purposes above, (b) removal of the 
Pipeline, and/or (c) subsequent mutual consent. 
 

3. CONSTRUCTION, MAINTENANCE AND REPAIRS: 
 

3.1 Licensee shall construct, maintain, relocate, repair, renew, alter, and/or remove said Pipeline, 
in a prudent, workmanlike manner, using quality materials and complying with any 
applicable standards or regulations of Railroad, A.R.E.M.A. Specifications, Licensee’s 
particular industry, and/or any governmental or regulatory body having jurisdiction over the 
Crossing. 
 

3.2 If any third party or persons other than Licensee’s employees will be constructing the 
Pipeline, or performing work of any charter on Railroad’s property or in Railroad’s “zone-of-
influence”, said third party will be required to enter into a Contractor Right-of-Entry (ROE) 
Agreement to conduct the work. 

 
3.3 Location and construction of Pipeline shall be made strictly in accordance with designs and 

specifications furnished to and approved by Railroad and of materials and sizes appropriate 
for the purposes above recited. 
 

3.4 All Licensee’s work and exercise of rights hereunder shall be undertaken at times satisfactory 
to Railroad and in a manner so as to eliminate or minimize any impact on or interference with 
the safe use and operation of Railroad’s tracks and appurtenances thereto. 
 

3.5 In the installation and/or maintenance of said Pipeline, Licensee shall not use explosives of 
any type or perform any blasting without the separate express written consent of Railroad.  
As a condition to such consent, a representative will be assigned by Railroad to monitor 
blasting, and Licensee shall reimburse Railroad for the entire cost and/or expense of 
furnishing said monitor. 
 

3.6 Any repairs or maintenance to Pipeline which are reasonably necessary to protect or facilitate 
Railroad’s use of its property shall be made by Licensee promptly, but in no event later than 
ten (10) days after Licensee has notice for the need of such repair or maintenance, whether or 
not such repair or maintenance results from acts of Licensee, weather events or otherwise. 
 

3.7 Railroad, in order to protect or safeguard its property, rail operations, equipment or 
employees from imminent damage or injury, may request immediate repairs or renewal to the 
Pipeline, and if the same is not performed, may make or contract to make such repairs or 
renewals, at the sole risk, cost and expense of Licensee. 
 

3.8 Neither the failure of Railroad to object to any work done, material used, or method of 
construction or maintenance of said Crossing, nor any approval given by Railroad, shall be 
construed as an admission of liability or responsibility by Railroad, or as waiver by Railroad 
of any of the obligations, liability and/or responsibility of Licensee under this Agreement. 

 
3.9 Licensee hereby agrees to reimburse Railroad any loss, cost or expense including losses 

resulting from train delays and inability to meet train schedules caused by any failure of 
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Licensee to make reasonable or required repairs or maintenance, or from improper or 
incomplete repairs or maintenance. 

 
4. PERMITS, LICENSES: 

 
4.1 Before any work is performed, or before use of the Crossing for the contracted purpose, 

Licensee, at its sole cost and expense, shall obtain all necessary permits (including but not 
limited to zoning, building, construction, health, safety or environmental matters), letters or 
certificates of approval.  Licensee expressly agrees and warrants that it shall conform and 
limit its activities to the terms of such permits, approvals and authorizations, and shall 
comply with all applicable ordinances, rules, regulations, requirements and laws of any 
governmental authority (State, Federal or Local) having jurisdiction over Licensee’s 
activities, including the location, contact, excavation and protection regulations of the 
Occupational Safety and Health Act (OSHA) (29 CFR 1926.651(b), et al.), and State “One 
Call” – “Call Before You Dig” requirements. 
 

4.2 Licensee assumes sole responsibility for failure to obtain such permits or approvals, for any 
violations thereof, or for costs or expenses of compliance or remedy. 
 

5. MARKING AND SUPPORT: 
 

5.1 With respect to any subsurface installation upon Railroad’s property, Licensee, at its sole cost 
and expense, shall: 
 
(A) support tracks and roadbed of Railroad, in a manner satisfactory to Railroad; 
 
(B) backfill with satisfactory material and thoroughly tamp all trenches to prevent settling 

of surface of land and roadbed of Railroad; and 
 
(C) either remove any surplus earth or material to be placed and distributed at locations 

and in such manner Railroad may approve. 
 

5.2 After construction of Pipeline, Licensee shall: 
 
(A) restore said tracks, roadbed and other disturbed property of Railroad, to a condition 

reasonably comparable to the condition that existed on the date on which 
construction of the Pipeline commenced; and  

 
(B) erect, maintain and periodically verify the accuracy of aboveground markers, in a 

form approved by Railroad, indicating the location, depth and ownership of any 
underground Pipeline or related facilities. 

 
6. TRACK CHANGES: 

 
6.1 In the event that Railroad’s rail operations and/or track maintenance result in any changes in 

grade or alignment of or additions to Railroad’s tracks or other facilities, or in the event 
future use by Railroad of Railroad’s right-of-way and property necessitate any change of 
location, height or depth in Pipeline, Licensee, at its sole cost and expense and within thirty 
(30) days receipt of the necessary governmental approvals, shall make changes in Pipeline to 
accommodate Railroad’s tracks or operations. 

 
6.2 If Licensee fails to do so, Railroad may make such changes, at Licensee’s cost. 
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7. PIPE CHANGES: 
 

7.1 Licensee shall periodically monitor and verify the depth of Pipeline within the Crossing in 
relation to Railroad’s tracks and facilities, and shall relocate Pipeline or change Crossing, at 
Licensee’s expense, should such relocation or change be necessary to comply with the 
minimum clearance requirements of this Agreement. 

7.2 If Licensee undertakes to revise, renew, relocate or change in any manner whatsoever all or 
any part of Pipeline, or is required by any public agency or court order to do, plans therefor 
shall be submitted to Railroad for approval before any such change is made.  Once approved, 
Licensee, or their contractor, will be required to enter into a Right-of-Entry Agreement (ROE 
Agreement) to conduct said changes.  After the work has been completed, the terms and 
conditions of this Agreement shall apply thereto. 
 

8. INTERFERENCE WITH RAIL FACILITIES: 
 

8.1 Although the Pipeline herein permitted may not presently interfere with Railroad’s railroad 
operations or facilities, in the event that the operation, existence or maintenance of said 
Pipeline, in the sole judgment of Railroad, causes:  (a) interference (physical, magnetic or 
otherwise) with Railroad’s communication, signal or wires, power lines, train control system, 
or other facilities; or (b) interference in any manner with the operation, maintenance or use by 
Railroad of its right-of-way, tracks, structures, pole lines, devices, other property, or any 
appurtenances thereto; then, and in either event, Licensee, upon receipt of written notice from 
Railroad of any such interference, and at Licensee’s sole risk, cost and expense, shall 
promptly make such changes in its Pipeline as may be reasonably required in the judgment of 
Railroad to eliminate all such interference.  Upon Licensee’s failure to remedy or change, 
Railroad may do so or contract to do so, at Licensee’s sole cost. 
 

8.2 Without assuming any duty hereunder to inspect Pipeline, Railroad hereby reserves the right 
to inspect same and to require Licensee to undertake reasonable repairs, maintenance or 
adjustments to Pipeline, which Licensee hereby agrees to make promptly, at Licensee’s sole 
cost and expense. 
 

9. RISK, LIABILITY, INDEMNITY: 
 

With respect to the liabilities of the parties, it is hereby agreed that: 
 

9.1 To the extent allowed by Mississippi law Licensee hereby assumes, and shall at all times 
hereafter release, indemnify, defend and save Railroad harmless from and against any and all 
liability, loss, claim, suit, damage, charge or expense which Railroad may suffer, sustain, 
incur or in any way be subjected to, on account of death of or injury to any person 
whomsoever (including officers, agents, employees or invitees of Railroad), and for damage 
to or loss of or destruction of any property whatsoever, arising out of, resulting from, or in 
any way connected with the presence, existence, operations, or use, of Pipeline or the 
restoration of premises of Railroad to their prior order or condition  after removal, EXCEPT 
to the extent proven to have been caused by the fault, or negligence of Railroad.   
 

9.2 Use of Railroad’s right-of-way involves certain risks of loss or damage as a result of 
Railroad’s rail operations.  Notwithstanding Section 9.1, as between Railroad and Licensee, 
Licensee expressly assumes all risk of loss and damage to Licensee’s Property and Pipeline 
on the Crossing, including loss of or any interference with use or service thereof, regardless 
of cause, including electrical field creation, fire or derailment resulting from Railroad’s rail 
operations.  For this Section, the term “Licensee’s Property” shall include property of third 
parties situated or placed upon Railroad’s right-of-way by Licensee or by such third parties at 
request of or for benefit of Licensee. 
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9.3 Notwithstanding Article 9.1, Licensee also expressly assumes all risk of loss which in any 
way may result from Licensee’s failure to maintain either required clearances for any 
overhead Pipeline or the required depth and encasement for any underground Pipeline. 

 
 

9.4 If a claim or action is made or brought against either party, for which the other party may be 
responsible hereunder in whole or in part, such other party shall be notified and permitted to 
assume in the handling or defense of such claim or action. 
 

10. INSURANCE: 
 

10.1 Prior to installation or occupation of the Pipeline pursuant to this Agreement, Licensee shall 
procure Public Liability or Commercial General Liability Insurance, and shall also maintain 
during continuance of this Agreement, at its sole cost and expense, a policy of Public 
Liability or Commercial General Liability Insurance covering liability under this License.  
Coverage of One Million U.S. Dollars ($1,000,000) Combined Single Limit per occurrence 
for bodily injury and property damage, and an aggregate of Three Million U.S. Dollars 
($3,000,000) required as a minimum to protect Licensee’s assumed obligations hereunder.  If 
said policy does not automatically cover Licensee’s contractual liability under this 
Agreement, a specific endorsement adding such coverage shall be purchased by Licensee. 
Failure to do so shall be at Licensee’s sole risk. 
 

10.2 If said CGL policy is written on a “claim made” basis instead of a “per occurrence” basis, 
Licensee shall arrange for adequate time for reporting losses.  If said CGL policy does not 
automatically cover Licensee’s contractual liability during periods of survey, installation, 
maintenance and continued occupation, a specific endorsement adding such coverage shall be 
purchased by Licensee.  Failure to do so shall be at Licensee’s sole risk. 

 
10.3 Throughout any period of construction performed within fifty (50) feet of railroad operations, 

the insurance industry dictates that Railroad Protective Liability Insurance (RPL) should be 
purchased to protect the railroad.  No work of any character shall be started on the property of 
Railroad without an RPL insurance policy having been received in the name of and approved 
by Railroad as to the limits, form, and substance.  Limits are Two Million U.S. Dollars 
($2,000,000) for bodily injury and property damage per occurrence, and an aggregate of Six 
Million U.S. Dollars ($6,000,000).  The policy will remain in force during the construction 
and must be provided prior to Railroad executing the covering agreement.  If you are a 
member of AEGIS (Associated Electric & Gas Insurance Services Limited), this may be 
submitted for Railroad’s review and acceptance.   

 
10.4 Securing such insurance shall not limit Licensee’s liability hereunder, but shall be additional 

security therefor. 
 

10.5 Railroad may at any time request evidence of insurance purchased by Licensee to comply 
with this Agreement.  Failure of Licensee to comply with Railroad’s demand shall be 
considered a default, subject to Article 13. 

 
11. GRADE CROSSINGS, FLAGGING: 

 
11.1 Nothing herein contained shall be construed to permit Licensee or Licensee’s contractor to 

move any vehicles or equipment over tracks of Railroad, except at public road crossings, 
without separate prior written approval of Railroad. 
 
 
 

11.2 If Railroad deems it advisable, during the progress of any construction, maintenance, repair, 
renewal, alteration, change or removal of said Pipeline, to place watchmen, flagmen, 
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inspectors or supervisors for protection of property or operations of Railroad or others on 
Railroad’s property at the Crossing, and to keep persons, equipment and materials away from 
Railroad’s tracks, Railroad shall have the right to do so at the sole cost and expense of 
Licensee, but Railroad shall not be liable for failure to do so.  
 

11.3 Prior to entering the Railroad’s property to conduct any activity, Licensee shall give notice as 
provided in Section 15 to Railroad’s General Manager and the necessity of flagging shall be 
determined.  If Railroad employees provide such flagging, it shall be at the present rate of 
Nine Hundred U.S. Dollars ($900) per day with an eight-hour maximum.  The flagging rate 
shall be subject to revision based on future rates that are in effect at the time flagging is 
performed. 
 

11.4 Subject to Railroad’s consent and to Railroad’s Railroad Operating Rules and existing labor 
agreements, Licensee may provide such flagmen, watchmen, inspectors or supervisors during 
all times of construction, at Licensee’s sole risk, and expense; and in such event, Railroad 
shall not be liable for the failure or neglect of such watchmen, flagmen, inspectors or 
supervisors. 
 

12. RAILROAD’S COSTS, INVOICES: 
 

12.1 Any reasonable additional or alternative costs or expenses incurred by Railroad to 
accommodate Licensee’s continued use of Railroad’s property as a result of track changes or 
pipe changes shall also be paid by Licensee. 
 

12.2 Railroad’s expense for wages and materials for any work performed at expense of Licensee, 
pursuant to any stipulation of this Agreement, shall be paid by Licensee within forty-five (45) 
days after receipt of Railroad’s bill therefor. 
 

12.3 Such expense shall include, but not be limited to, cost of railroad labor and supervision under 
“force account” rules, plus current applicable overhead percentages, the actual cost of 
materials, plus insurance, freight and handling charges on all materials used.  Equipment 
rentals shall be in accordance with Railroad’s applicable fixed rates. 
 

12.4 All annual or monthly invoices, undisputed bills or portions of bills not paid within said thirty 
(30) days after an invoice has been issued, shall be subject to a late fee penalty of twenty 
percent (20%) per month such invoice remains unpaid, unless limited by local law, and then 
at the highest rate so permitted.  Unless Licensee shall have furnished detailed objections to 
such bills within forty-five (45) days, bills shall be presumed undisputed. 
 

13. DEFAULT, BREACH, WAIVER: 
  

13.1 The proper and complete performance of each covenant of this Agreement shall be deemed of 
the essence thereof, and in the event Licensee fails or refuses to fully and completely perform 
any of said covenants or to remedy any breach within thirty (30) days after receiving a 
written notice from Railroad to do so (or within twenty-four (24) hours in the event of notice 
of a railroad emergency), Railroad shall have the option of immediately terminating this 
Agreement, and revoking the privileges and powers hereby conferred upon Licensee, 
regardless of license fees having been paid in advance for any annual or other period.  Upon 
such termination, Licensee shall make removal in accordance with Article 14. 
 

13.2 No waiver by either party at any time of its rights as to any covenants or condition herein 
contained shall be construed as a permanent waiver of such covenant or condition, or any 
subsequent breach thereof, unless such covenant or breach is permanently waived in writing 
by said party. 

 
14. TERMINATION, REMOVAL: 
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14.1 All rights which Licensee may have hereunder shall cease and end upon the date of (a) 

termination, (b) revocation, and/or (c) upon Licensee’s removal of Pipeline from the 
Crossing.  However, termination or revocation of this Agreement shall not affect any claims 
and liabilities which may have arisen or accrued hereunder, and which at the time of 
termination or revocation have not been satisfied; neither party, however, waiving any third 
party defenses or actions. 

 
14.2 Within thirty (30) days after termination or revocation, Licensee, at its sole risk and expense, 

shall (a) (i) remove Pipeline from the property of Railroad or (ii) abandon the Pipeline in 
place, in which case the same shall be cut, capped and flushed in accordance with applicable 
law, unless the parties hereto agree otherwise, (b) restore property of Railroad to its pre-
existing condition in a manner reasonably satisfactory to Railroad, and (c) reimburse Railroad 
all reasonable loss, cost or expense of Railroad resulting from such removal. 
 

15. NOTICE: 
 

15.1 Licensee shall give Railroad at least five (5) days written notice before doing any work of any 
character hereunder on Railroad’s property, except that in cases of emergency shorter notice 
may be given to Railroad. All other notices and communications concerning this Agreement 
shall be addressed to Licensee at the address above, and to Railroad at the address and 
telephone numbers as follows: 

                                                        
                                                        North Central Mississippi Regional Railroad Authority (NCMRRA) 
                                                        P. O. Box 704 
                                                        Water Valley, MS 38965 
       Attn: Mr. Larry Hart, President          
 

With a copy to: IMGRail, Inc.  
 Attn: Jarrett Mankin 
 1629 Race Track Rd. Suite 206 
 St. John’s, FL 32259 

 
15.2 In addition to the five (5) days written notice, prior to entering the Railroad’s property, 

Licensee will provide daily notification to Mr. Trevor Costilow, General Manager at: 
                                
                                          Office Phone:  (662) 226-8364 
 Cell Phone:     (662) 699-9525  

                                                        Email: trevor.costilow@grenadarailroad.com 
 
  Such notification must be acknowledged and permission received from the  
                           Railroad in each instance that Licensee will occupy Railroad’s property for any  
                           reason or cause.         

 
15.3 All notices under this Section shall be in writing and sent via USPS or FedEx (or a similar, 

trusted courier service) with a registered and/ or certified receipt and a written record 
maintained by Licensee of delivery, phone and/ or email notices exchanged between Licensee 
and Railroad.  All notices shall be effective upon actual receipt. 

 
 
 
 

16. ASSIGNMENT: 
 

16.1 The rights herein conferred are the privilege of Licensee only, and Licensee shall obtain 
Railroad’s prior written consent to any assignment of Licensee’s interest herein. 
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16.2 Subject to Article 16.1 and 16.3, this Agreement shall be binding upon and inure to the 

benefit of the parties hereto and their respective successors or assigns, or heirs, legal 
representatives and assigns, as the case may be. 

 
16.3 Licensee shall give Railroad written notice of any legal succession (by merger, 

amalgamation, consolidation, reorganization, etc.) or other change of legal existence or status 
of Licensee, with a copy of all documents attesting to such change or legal succession, within 
thirty (30) days thereof.  Any change of legal existence, including a name change of 
Licensee, will be acknowledged and an assignment required of this Agreement or a new 
Agreement prepared to provide for the continuation of this License and permit.  
 

16.4 Railroad expressly reserves the right to assign this Agreement, in whole or in part, to any 
grantee or vendee of Railroad’s underlying property interests in the Crossing, upon notice 
thereof to Licensee. 
 

16.5 In the event of any unauthorized sale, transfer, assignment, sublease or encumbrance of this 
Agreement, or any of the rights and privileges hereunder, Railroad, at its option, may revoke 
this Agreement at any time within six (6) months after such sale, transfer, etc., by giving 
Licensee or any such assignee written notice of such revocation.  At such time, Licensee shall 
reimburse Railroad for any loss, cost or expense Railroad may incur as a result of Licensee’s 
failure to obtain said written consent. 
 

16.6 In the event of sale or other conveyance by Railroad of its right-of-way, across, under or over, 
which the Crossings is constructed, Railroad’s conveyance shall be made subject to the right 
of Licensee to continue to occupy the Crossing on the specific right-of-way, and to operate, 
maintain, repair, renew thereon and to remove therefrom the facilities of Licensee, subject to 
all other terms of this Agreement. 
 

17. TITLE, LIENS, ENCUMBRANCES: 
 

17.1 Licensee shall not at any time own or claim any right, title or interest in or to Railroad’s 
property occupied by Licensee’s Pipeline, nor shall the exercise of this Agreement for any 
length of time give rise to any right, title or interest in Licensee to said property other than the 
license herein created. 
 

17.2 Nothing herein shall be deemed to act as any warranty, guarantee, or representation of the 
quality of title of the rail right-of-way corridor occupied or used under this Agreement.  
 

17.3 Nothing in this Agreement shall be deemed to give, and Railroad hereby expressly waives, 
any claim of ownership in and to any part of Licensee’s Pipeline. 
 

17.4 Licensee shall not create or permit any mortgage, pledge, security, interest, lien or 
encumbrances, including without limitation, tax liens and liens or encumbrances with respect 
to work performed or equipment furnished in connection with the construction, installation, 
repair, maintenance or operation of Licensee’s Pipeline in or on any portion of the Crossing 
(collectively, “Liens or Encumbrances”), to be established or remain against the Crossing or 
any portion thereof or any other Railroad property. 
 

17.5 In the event that any property of Railroad becomes subject to such Liens or Encumbrances, 
Licensee agrees to pay, discharge or remove the same promptly upon Licensee’s receipt of 
notice that such Liens or Encumbrances has been filed or docketed against the Crossing or 
any other property of Railroad; however, Licensee reserves the right to challenge, at its sole 
expense, the validity and/or enforceability of any such Liens or Encumbrances. 
 

18. GENERAL PROVISIONS: 
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18.1 This Agreement, and the attached specifications and drawing, Exhibit A, contain the entire 

understanding between the parties hereto. 
 

18.2 Neither this Agreement, any provision hereof, nor any agreement or provision included 
herein by reference, shall operate or be construed as being for the benefit of any third person. 
 

18.3 The form or any language of this Agreement shall not be interpreted or construed in favor of 
or against either party hereto as the drafter thereof. 
 

18.4 This Agreement is executed under current interpretation of any and all applicable Federal, 
State, County, Municipal or other local statute, ordinance or law.  Each and every separate 
division (paragraph, clause, item, term, condition, covenant or agreement) hereof shall have 
independent and severable status from each other separate division for the determination of 
legality, so that if any separate division is determined to be void, such determination shall 
have no effect upon the validity or enforceability of each other separate division, or any other 
combination thereof. 
 

18.5 This Agreement shall be construed and governed by the laws of the state in which the 
Pipeline is located. 
 

IN WITNESS WHEREOF, the parties hereto have executed this Agreement in duplicate (each of which shall 
constitute an original) as of the date and year first above written. 
 

Witness for Railroad: North Central Mississippi Regional Railroad 
Authority (NCMRRA) 

 
______________________________  By:  ____________________________ 
 Larry Hart 
 President 
        
 
Witness for Licensee:    City of Southaven 
 
______________________________  By: _____________________________ 
 
       Name:  __________________________ 
 
       Title:    __________________________ 
  

Who, by the execution hereof, affirms that he/she 
has the authority to do so and to bind the Licensee  
to the terms and conditions of this Agreement. 

 
       Tax ID Number:  __________________     
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RESOLUTION OF THE MAYOR AND CITY OF SOUTHAVEN, MISSISSIPPI 

GOVERNING AUTHORITIES ADOPTING A UNIFORM GUIDANCE POLICY FOR 

ADMINISTRATION OF FUNDS RECEIVED FROM THE U.S. DEPARTMENT OF 

TREASURY UNDER THE AMERICAN RESCUE PLAN ACT 

WHEREAS, on March 11, 2021, the President of the United States signed into law the American 
Rescue Plan Act to provide continued relief from the impact of the COVID-19 pandemic 
(“COVID-19”); and 

WHEREAS, the American Rescue Plan Act, through the Coronavirus State Fiscal Recovery Fund 
and the Coronavirus Local Fiscal Recovery Fund (together, “ARPA”), allotted approximately $350 
billion to assist state, local, tribal and territory governments in responding to COVID-19; and  

WHEREAS, Sections 602(b) and 603(b) of the Social Security Act, as amended by Section 9901 
of ARPA, Pub. L. No. 117-2 (March 11, 2021), authorized the U.S. Department of Treasury 
(“Treasury”) to make payments to certain recipients under ARPA; and  

WHEREAS, the City of Southaven, Mississippi (“City”) was allocated $7,604,974.00; and  

WHEREAS, Treasury has established an interim final rule, a final rule effective April 1, 2022, 
FAQ’s and related guidance, as amended from time to time (“Guidance”), setting forth specific 
requirements for utilizing the funds, including the eligible uses thereof, received under ARPA; and  

WHEREAS, in accordance with the Guidance, the Mayor and Board of Aldermen (“Governing 
Body”) of the City will administer the City’s funds received under ARPA for the eligible uses and 
purposes prescribed in the Guidance, including the Uniform Grant Guidance requirements set forth 
in 2 C.F.R. Part 200 (“Uniform Grant Guidance”), as applicable, and for necessary expenditures 
in response to the impact of COVID-19 and in efforts to contain and mitigate the same; and 

WHEREAS, the City will purchase goods, commodities and services using ARPA funding subject 
to the requirements of the Uniform Grant Guidance; and 

WHEREAS, the City has previously adopted a City Purchase Policy (“Policy”) that sets forth the 
City’s policies on procurement and related policies under state law; and  

WHEREAS, to confirm compliance with ARPA and the Guidance, the City desires to supplement 
the Policy to implement additional procurement and/or related Uniform Grant Guidance policies 
applicable to ARPA and, as a result, has drafted its Uniform Guidance Policy for American Rescue 
Plan Fiscal Recovery Funds for the City of Southaven, Mississippi, attached hereto as Exhibit A. 

NOW, THEREFORE, BE IT RESOLVED by the Governing Body of the City as follows: 

1. That the City desires to utilize the funds received under ARPA in accordance with the 
Guidance for the betterment of its citizens in responding to the public health emergency 
caused by COVID-19 and to continue to fight and mitigate the same for the months and 
years ahead. 
 

2. That, therefore in accordance with the Guidance, this resolution, and in efforts to properly 
utilize the ARPA funds received and to compliment and supplement the Policy, the City 
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adopts the Uniform Guidance Policy for American Rescue Plan Fiscal Recovery Funds for 
the City of Southaven, Mississippi attached hereto as Exhibit A. 

 
 Following the reading of the foregoing Resolution, Alderman ____________ made the 
motion and Alderman _________ seconded the motion, and the question being put to a roll call 
vote, the  

Alderman Kristian Kelly   voted:  

Alderman Charlie Hoots   voted:  

Alderman George Payne   voted:  

Alderman Joel Gallagher   voted:  

Alderman John David Wheeler  voted: 

Alderman Raymond Flores   voted:  

Alderman William Jerome   voted: 

Having received a majority of affirmative votes, the Mayor declared that the Resolution 

was carried and adopted as set forth above on this the ____ day of ___________, 2023. 

        CITY OF SOUTHAVEN, MISSISSIPPI 

 

BY:________________________________________ 

      DARREN MUSSELWHITE, MAYOR 

ATTEST: 

________________________________ 

CITY CLERK 
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EXHIBIT A 

UNIFORM GUIDANCE POLICY 

 

Uniform Guidance Policy for American Rescue Plan Fiscal Recovery Funds 
For the City of Southaven, Mississippi 

I. Background and Purpose 

The purpose of this Policy is to establish written guidelines consistent with the applicable 
requirements of the Coronavirus State and Local Fiscal Recovery Funds of the American Rescue 
Plan Act (“ARPA”) and the Uniform Guidance for the City that meet or exceed the procurement 
requirements for purchases of goods (apparatus, supplies, materials, and equipment), services, and 
construction or repair projects when federal funds are being used in whole or in part to pay for the 
cost of the contract.  

The City has previously adopted a Purchase Policy that sets forth specific procurement and 
related requirements under state and federal law. This Uniform Guidance Policy is to supplement 
the City Purchase Policy only for ARPA expenditures and shall apply in addition to the 
requirements of the City Purchase Policy where not inconsistent. To the extent that this Uniform 
Guidance Policy and City Purchase Policy are in conflict or inconsistent (with the exception of the 
base procurement threshold of $5,000 set forth in Section V.A. hereto which shall apply), the more 
stringent provisions shall apply. 

II. Definitions 

A. City means the City of Southaven, Mississippi. 

B. Federal Grantees means a non-federal agency that has received a federal grant 
either directly from the Federal Government or as a pass-through grantee with grant 
funds coming through the State, other local government, or any other properly 
authorized entity. 

C. Governing Body means the Mayor and City Board of Alderman. 

D. Policy means this Uniform Guidance Policy for American Rescue Plan Fiscal 
Recovery Funds for the City of Southaven, Mississippi. 

E. Professional Services means services rendered by certain attorneys, accountants, 
architects, engineers and land surveyors, physicians, appraisers, and real estate 
brokers who possess a special skill and are not officers or employees of the City.   

F. Uniform Guidance means the Office of Management and Budget’s (“OMB”) 
Uniform Administrative Requirements, Cost Principles, and Audit Requirements 
for Federal Awards, as set forth in 2 C.F.R. Part 200. 
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III. Policy 

A. Application of Policy.  This Policy, in addition to the applicable provisions of the 
City Purchase Policy where not inconsistent, applies to all contracts for purchases, 
services, and construction or repair work funded with federal financial assistance 
(direct or reimbursed) from ARPA. The requirements of this Policy also apply to 
any subrecipient of the funds. It is the policy of the City to provide all vendors with 
a fair, equitable, and competitive opportunity to sell equipment, machinery, 
supplies, commodities, materials, and services to the City. 

B. Compliance with Federal Law.  All procurement activities involving the 
expenditure of federal funds under ARPA must be conducted in compliance with 
the Procurement Standards of the Uniform Guidance codified in 2 C.F.R. §§ 
200.317 - 200.326 unless otherwise directed in writing by the federal agency or 
state pass-through agency that awarded the funds.  The City will follow all 
applicable local, state, and federal procurement requirements when expending 
federal funds.  Should the City have more stringent requirements, the most 
restrictive requirement shall apply so long as it is consistent with state and federal 
law.  

C. Contract Award.  All contracts shall be awarded only to the lowest responsive 
responsible bidder possessing the ability to perform successfully under the terms 
and conditions of the contract.  

D. No Evasion.  No contract may be divided to bring the cost under bid thresholds or 
to evade any requirements under this Policy or state and federal law.  

E. Contract Requirements.  All contracts paid for in whole or in part with ARPA 
funds shall be in writing. The written contract must include or incorporate by 
reference the provisions required under 2 C.F.R § 200.326 and as provided for 
under 2 C.F.R. Part 200, Appendix II, unless excepted by ARPA and its related 
guidance. 

F. Contractors’ Conflict of Interest.  Designers, suppliers, and contractors that assist 
in the development or drafting of specifications, requirements, statements of work, 
invitation for bids or requests for proposals shall be excluded from competing for 
such requirements. 

G. Approval and Modification. The administrative procedures contained in this 
Policy are administrative and may be changed as necessary at the staff level to 
comply with state and federal law. 

H. Compliance with this Policy. In accordance with the City Purchase Policy, the 
City shall maintain oversight to ensure that contractors and vendors perform in 
accordance with the terms, conditions, and specifications of contracts or purchase 
orders. Violations of this Policy may result in disciplinary action, up to and 
including termination. 
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IV. General Procurement Standards and Procedures: 

The City shall procure all contracts and purchases utilizing ARPA funds in accordance 
with the requirements of this Section of the Policy.   

A. Necessity.  Purchases must be necessary to perform the scope of work and must 
avoid acquisition of unnecessary or duplicative items. Strategic sourcing should be 
considered with other departments and/or agencies who have similar needs to 
consolidate procurements and services to obtain better pricing. 

B. Clear Specifications.  All solicitations must incorporate a clear and accurate 
description of the technical requirements for the materials, products, or services to 
be procured, and shall include all other requirements which bidders must fulfill and 
all other factors to be used in evaluating bids or proposals.  Technical requirements 
must not contain features that restrict competition. 

C. Notice of Federal Funding.  All bid solicitations must acknowledge the use of 
federal ARPA funding for the contract. In addition, all prospective bidders or 
offerors must acknowledge that funding is contingent upon compliance with all 
terms and conditions of the funding award.  

D. Compliance by Contractors.  All solicitations shall inform prospective 
contractors that they must comply with all applicable federal laws, regulations, 
executive orders, and terms and conditions of the funding award.  

E. Fixed Price.  Solicitations must state that bidders shall submit bids on a fixed price 
basis and that the contract shall be awarded on this basis unless otherwise provided 
for in this Policy.  Cost plus percentage of cost contracts are prohibited.  Time and 
materials contracts are prohibited in most circumstances.  Time and materials 
contracts will not be used unless no other form of contract is suitable and the 
contract includes a “not to exceed” amount.   

F. Use of Brand Names.  When possible, performance or functional specifications 
are preferred to allow for more competition leaving the determination of how the 
reach the required result to the contractor. Brand names may be used only when it 
is impractical or uneconomical to write a clear and accurate description of the 
requirement(s). When a brand name is listed, it is used as reference only and “or 
equal” must be included in the description. 

G. Lease versus Purchase.  Under certain circumstances, it may be necessary to 
perform an analysis of lease versus purchase alternatives to determine the most 
economical approach. 

H. Dividing Contract for Minority and Woman-Owned (“M/WBE”) Business 
Enterprise Participation.  If economically feasible, procurements may be divided 
into smaller components to allow maximum participation of small and minority 
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businesses and women business enterprises.  The procurement cannot be divided to 
bring the cost under bid thresholds or to evade any requirements under this Policy.  

I. Documentation.  Documentation must be maintained by the City detailing the 
history of all procurements.  The documentation should include the procurement 
method used, contract type, basis for contractor selection, price, sources solicited, 
public notices, cost analysis, bid documents, addenda, amendments, contractor’s 
responsiveness, notice of award, copies of notices to unsuccessful bidders or 
offerors, record of protests or disputes, bond documents, notice to proceed, 
purchase order, and contract.  All documentation relating to the award of any 
contract must be made available to the granting agency upon request.  

J. Cost Estimate.  For all procurements costing $250,000 or more, the City shall 
develop an estimate of the cost of the procurement prior to soliciting bids.  Cost 
estimates may be developed by reviewing prior contract costs, online review of 
similar products or services, or other means by which a good faith cost estimate 
may be obtained.  Cost estimates for construction and repair contracts may be 
developed by the project designer. 

K. Debarment.  No contract shall be awarded to a contractor included on the federally 
debarred bidder’s list.  

L. Contractor Oversight.  The City must maintain oversight of federally funded 
contracts to ensure that contractor is performing in accordance with the contract 
terms, conditions, and specifications.   

M. Open Competition.  Solicitations shall be prepared in a way to be fair and provide 
open competition.  The procurement process shall not restrict competition by 
imposing unreasonable requirements on bidders, including but not limited to 
unnecessary supplier experience, excessive or unnecessary bonding, specifying a 
brand name without allowing for “or equal” products, or other unnecessary 
requirements that have the effect of restricting competition. 

N. Geographic Preference.  No contract shall be awarded on the basis of a geographic 
preference. 

V. Specific Procurement Procedures   

The City shall solicit bids in accordance with the requirements under this Section of the 
Policy based on the type and cost of the contract or purchase and all such awards shall be made by 
the Governing Body. These procedures must be utilized unless the specific circumstances satisfy 
one or more of the requirements for noncompetitive procurement as stated in 2 C.F.R. § 
200.320(c). 

A. Contracts/Purchases costing up to $5,000 shall be procured using the Uniform 
Guidance “micro-purchase” procedure (2 C.F.R. § 200.320(a)(1)) and state bidding 
procedures (Miss Code Ann. § 31-7-13) as follows: 
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1. The contract may be awarded without soliciting pricing or bids if the price 
of the goods or services is considered to be fair and reasonable. 

2. To the extent practicable, purchases must be distributed among qualified 
suppliers. 

B. Contracts/Purchases costing more than $5,000 up to $75,000 shall be procured 
using the Uniform Guidance “small purchase” procedure (2 C.F.R. § 200.320(a)(2)) 
and state bidding procedures (Miss Code Ann. § 31-7-13) as follows: 

1. Obtain competitive written bids from two (2) of qualified sources. 
2. Take affirmative steps to solicit price quotes from M/WBE vendors and 

suppliers as required under 2 C.F.R. § 200.321. 
3. Cost or price analysis is not required prior to soliciting bids. 
4. Award the contract on a fixed-price basis (a not-to-exceed basis is 

permissible for service contracts where obtaining a fixed price is not 
feasible). 

5. Award the contract to the lowest and best competitive written bid. 

C. Contracts/Purchases (not including professional services) costing more than 
$75,000 up to $250,000 shall be procured using the Uniform Guidance “small 
purchase” procedure (2 C.F.R. § 200.320(a)(2)) and state bidding procedures (Miss 
Code Ann. § 31-7-13) as follows: 

1. Obtain competitive written bids after advertising for competitive bids one 
each week for two (2) consecutive weeks in a regular newspaper published 
in the City with bid opening being not less than seven (7) days after last 
published notice and not less than fifteen (15) days for construction projects, 
all in accordance with the specific requirements of Miss. Code Ann. § 31-
7-13(c). 

2. Take affirmative steps to solicit price quotes from M/WBE vendors and 
suppliers as required under 2 C.F.R. § 200.321. 

3. Cost or price analysis is not required prior to soliciting bids. 
4. Award the contract on a fixed-price basis (a not-to-exceed basis is 

permissible for service contracts where obtaining a fixed price is not 
feasible). 

5. Award the contract to the lowest and best competitive written bid. 

D. Contracts/Purchases costing more than $250,000 shall be procured using a 
combination of the most restrictive requirements of the Uniform Guidance “sealed 
bid” procedure (2 C.F.R. § 200.320(b)) and state bidding procedures (Miss Code 
Ann. § 31-7-13) as follows: 

1. Cost or price analysis is required prior to soliciting bids. 
2. Complete specifications or purchase description must be made available to 

all bidders. 
3. Obtain competitive written bids after advertising for competitive bids one 

each week for two (2) consecutive weeks in a regular newspaper published 
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in the City with bid opening being not less than seven (7) days after last 
published notice and not less than fifteen (15) days for construction projects, 
all in accordance with the specific requirements of Miss. Code Ann. § 31-
7-13(c). 

4. Take affirmative steps to solicit price quotes from M/WBE vendors and 
suppliers as required under 2 C.F.R. § 200.321. 

5. Open bids at the public bid opening on the date, time, and at the location 
noticed in the public advertisement.  All bids must be submitted sealed.  A 
minimum of 2 bids must be received in order to open all bids. 

6. Award the contract to the lowest and best competitive written bid on a fixed-
price basis. Any and all bids may be rejected only for “sound documented 
reasons.” 

E. Contracts for professional services, if ARPA funds are being used for the 
professional service, costing more than $50,000 up to $250,000 shall be procured 
using the Uniform Guidance “small purchase” procedure (2 C.F.R. § 200.320(a)(2)) 
as follows: 

1. Obtain two or more informal price or rate quotations from at least two 
qualified sources.  

2. Take affirmative steps to solicit price rates or quotes from M/WBE vendors 
and suppliers as required under 2 C.F.R. § 200.321. 

3. Award the contract on a fixed-price basis or a not-to-exceed basis when 
obtaining a fixed price is not feasible. 

F. Contracts for professional services, if ARPA funds are being used for the 
professional service, costing more than $250,000 shall be procured using the 
Uniform Guidance “competitive proposal” procedure (2 C.F.R. § 200.320(d)) when 
the “sealed bid” procedure is not appropriate for the particular type of service being 
sought.  The procedures are as follows: 

1. A Request for Proposals (“RFP”) must be publicly advertised. Formal 
advertisement in a newspaper is not required so long as the method of 
advertisement will solicit proposals from an “adequate number” of qualified 
firms. 

2. Take affirmative steps to solicit price quotes from M/WBE vendors and 
suppliers as provided under 2 C.F.R. § 200.321. 

3. Identify evaluation criteria and relative importance of each criteria (criteria 
weight) in the RFP. 

4. Consider all responses to the publicized RFP to the maximum extent 
practical. 

5. Must have a written method for conducting technical evaluations of 
proposals and selecting the winning firm. 

6. Award the contract to the responsible firm with most advantageous proposal 
taking into account price and other factors identified in the RFP.   

7. For architecture and engineering (“A/E”) professional services only, the 
City may award the contract to the most qualified firm based on 
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qualifications without considering price as a selection factor in accordance 
with 2 C.F.R. § 200.321(b)(2)(iv). When contracting for A/E services only, 
geographic location may be a selection criterion provided its application 
leaves an appropriate number of qualified firms, given the nature and size 
of the project, to compete for the contract.  2 C.F.R. § 200.319(c). 

8. Award the contract on a fixed-price or cost-reimbursement basis. 

G. Minimum Bonding Requirements. For construction or facility improvement 
contracts or subcontracts exceeding $250,000, the requirements for bonding shall, 
at a minimum, be as follows: 

1. A bid guarantee from each bidder is equivalent to five percent of the bid 
price. 

2. A performance bond on the part of the contractor is for 100% of the contract 
price. 

3. A payment bond on the part of the contractor is for 100% of the contract 
price. 

4. All bonds required in this section are obtained from companies holding 
certificates of authority as acceptable sureties pursuant to the surety 
requirements for companies doing business with the United States (31 
C.F.R. Part 223). 

H. Records.  The City shall maintain records for a period of at least five (5) years 
sufficient to detail history of each procurement transaction. These records must 
include, but are not limited to: 

1. A description and supporting documentation showing rationale for 
procurement method (e.g., cost estimates); 

2. Written price or rate quotations (such as catalog price, online price, email 
or written quote), if applicable; 

3. Copies of advertisements, requests for proposals, bid sheets or bid proposal 
packets; 

4. Reasons for vendor selection or rejection, including Board minutes, 
rejection letters and award letter; and 

5. The basis for the contract price. 

VI. Exceptions 

Non-competitive contracts are allowed only under the following conditions and in the 
written determination of the Governing Body of the City: 

A. Sole Source.  A contract/purchase may be awarded without competitive bidding 
when the item is available from only one source.  The City must document the 
justification for and lack of available competition for the item.  A sole source 
contract must be approved by the Governing Body. 
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B. Public Exigency.  A contract/purchase may be awarded without competitive 
bidding when there is a public exigency.  A public exigency exists when there is an 
imminent or actual threat to public health, safety, and welfare, and the need for the 
item will not permit the delay resulting from a competitive bidding. 

C. Inadequate Competition.  A contract/purchase may be awarded without 
competitive bidding when competition is determined to be inadequate after 
attempts to solicit bids from a number of sources as required under this Policy does 
not result in a qualified winning bidder. 

D. Federal Contract.  A contract/purchase may be awarded without competitive 
bidding when the purchase is made from a federal contract available on the U.S. 
General Services Administration schedules of contracts.  

E. Awarding Agency Approval.  A contract/purchase may be awarded without 
competitive bidding with the express written authorization of the federal agency or 
state pass-through agency that awarded the federal funds so long as awarding the 
contract without competition is consistent with state law.   

VII. Activities Allowed/Unallowed 

The requirements for activities allowed or unallowed under any Federal grant award are 
contained in the ARPA program legislation, as administered by the U.S. Department of Treasury.  
The requirements for allowable costs/cost principles are outlined in 2 C.F.R. Part 200, subpart E, 
§§ 200.400 - 200.475.  The City will apply these principles to assure the effective administration 
of ARPA funds in a manner consistent with the program objectives and terms and conditions of 
the award.  

In order to ensure compliance with these requirements, the City has implemented the 
following policies and procedures: 

A. All grant expenditures will be in compliance with the Uniform Guidance. The 
provisions of the grant award agreement will also be considered in determining 
allowability. Grant funds will only be used for expenditures that are considered 
reasonable and necessary as defined by 2 C.F.R. § 200.404 “Reasonable Costs” for 
the administration of the program and in compliance with ARPA and its related 
guidance. 

B. Grant expenditures will be approved by the City’s Mayor Admin Department 
initially through the budget and procurement processes as applicable. All bills or 
invoices must be received and approved by the City’s Accounting Department 
before ultimate approval is given by the Governing Body. This will be evidenced 
by approval noted on the invoice or maintained within the accounts payable 
software. Accounts payable disbursements will not be processed for payment until 
necessary approval has been obtained. 
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C. Payroll costs, if applicable as determined by the Governing Body in accordance 
with ARPA and its related guidance, will be documented in accordance with the 
Uniform Guidance with timesheets, and any other payroll records being approved 
at the Department level prior to payroll disbursements being processed. 

D. The City will be permitted to charge indirect costs to federal grants, in accordance 
with 2 C.F.R. § 200.414. The Uniform Guidance outlines the types of indirect costs 
that are allowable including administrative costs, salaries and expenses, and certain 
audit costs.  These costs will be charged on a systematic and rational basis. 

E. For grants that are not expenditure reimbursement based, such as grants that 
reimburse on a “per unit basis” i.e. number of meals served, number of miles driven, 
etc., the City department participating in such a grant is still required to document 
costs related to the grant. In addition, program related data should be maintained at 
the City department level to support the number of units provided to support the 
amount of the grant reimbursement. 

VIII. Equipment and Real Property Management 

Any purchase of equipment or real property with ARPA funds shall be consistent with the 
Uniform Guidance at 2 C.F.R. Part 200, Subpart D.  Equipment and real property must be used for 
the originally intended purpose as long as needed for that purpose.  Consistent with 2 C.F.R. §§ 
200.311 & 200.313, equipment and real property acquired with ARPA funds shall vest in the City.  
Acquisition and maintenance of equipment or real property will also comply with relevant laws 
and regulations. Should the City dispose of any equipment or real property acquired with ARPA 
funds on or before December 31, 2024, the proceeds of such disposition shall be subject to the 
eligibility requirements of ARPA. 

IX. Period of Performance 

The City will develop and implement internal controls for costs incurred throughout the 
period of performance.  All funds will be used for costs incurred or obligated during the period 
that begins on March 3, 2021,  and ends on December 31, 2024.  The financial obligations incurred 
by December 31, 2024 must be expended by December 31, 2026.  All funds not used must be 
returned to the Treasury.   

X. Reporting 

The City will timely complete the financial, performance, and compliance reporting 
required for metropolitan cities with a population below 250,000 residents which received more 
than $5 million in ARPA funds and every applicable quarter thereafter.  Expenditures will be 
reported on a cash or accrual basis, with the methodology disclosed and consistently applied.  The 
City will report in accordance with the definition of expenditures in 2 C.F.R. § 200.1.  The City 
shall maintain accounting records for completing and reporting accurate, compliant financial data 
in accordance with appropriate accounting standards and principles.  Edi Mcllwain, or her 
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designee, will serve as the Account Administrator, the Point of Contact for Reporting, and the 
Authorized Representative for submitting required reports of the Department of the Treasury. 

XI. Subrecipient Monitoring 

Subrecipients that are pass-through entities as defined under 2 C.F.R. §200.1 are required 
to manage and monitor their subrecipients to ensure compliance with ARPA awards pursuant to 2 
C.F.R. § 200.331 regarding requirements for pass-through entities.  In accordance with this 
requirement, the City will clearly identify to its subrecipients: (1) that the award is a subaward of 
ARPA funds; (2) any and all compliance requirements for the use of ARPA funds; and (3) any and 
all reporting requirements for ARPA funds.  The City will evaluate each subrecipient’s risk of 
noncompliance based on factors such as prior experience in managing federal funds, previous 
audits, personnel and policies or procedures for award execution and oversight.  Ongoing 
monitoring of subrecipients will reflect its assessed risk and include monitoring, identification of 
deficiencies, and follow-up to assure appropriate remediation. The City will maintain records of 
all award agreements and document subrecipients’’ compliance obligations. 

XII. Single Audit Requirements 

The City and any subrecipients that expend more than $750,000 in federal awards during 
their fiscal year will be subject to an audit under the Single Audit Act and its implementing 
regulation under 2 C.F.R. Part 200, Subpart F.   

XIII. Civil Rights Compliance 

The City is required to meet legal requirements relating to nondiscrimination and 
nondiscriminatory use of Federal funds. Those requirements include ensuring that entities 
receiving Federal financial assistance from the Treasury do not deny benefits or services, or 
otherwise discriminate on the basis of race, color, national origin (including limited English 
proficiency), disability, age, or sex (including sexual orientation and gender identity), in 
accordance with the following authorities: Title VI of the Civil Rights Act of 1964 (Title VI) Public 
Law 88-352, 42 U.S.C. 2000d-1 et seq., and the Department’s implementing regulations, 31 CFR 
part 22; Section 504 of the Rehabilitation Act of 1973 (Section 504), Public Law 93-112, as 
amended by Public Law 93-516, 29 U.S.C. 794; Title IX of the Education Amendments of 1972 
(Title IX), 20 U.S.C. 1681 et seq., and the Department's implementing regulations, 31 CFR part 
28; Age Discrimination Act of 1975, Public Law 94-135, 42 U.S.C. 6101 et seq., and the 
Department implementing regulations at 31 CFR part 23. 
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MEMORANDUM OF UNDERSTANDING 
 BETWEEN 

THE MISSISSIPPI TRANSPORTATION COMMISSION 
AND 

      _______________________________________of ______________, MISSISSIPPI 
      (List the Municipal, County, or State Agency ) 
 
 This Memorandum of Understanding (“Agreement”) is made and entered into by 
and between the Mississippi Transportation Commission (“COMMISSION”), a body 
corporate of the State of Mississippi, acting by and through the duly-authorized Executive 
Director of the Mississippi Department of Transportation (“MDOT”), and the                   
(                                     ______) (“Local Agency”), effective as of the date of latest 
execution below. 
 

WITNESSTH: 
 

WHEREAS, the COMMISSION, through MDOT, is charged with the 
construction and maintenance of the State Highway System; and 
 

WHEREAS, pursuant to Section 65-1-8 of the Miss. Code Ann. (1972), the 
COMMISSION is further charged with making proper and reasonable rules and 
regulations for the removal of any form of obstruction from the public rights-of-way, and 
reserves the authority to remove any and all unauthorized obstructions from said rights-
of-way; and 
 

WHEREAS, the Local Agency is a duly-elected or appointed governmental 
organization for the above-named jurisdiction and is responsible for the placement and 
maintenance of Automatic License Plate Readers (ALPR) or other permanently 
mounted law enforcement devices including but not limited to those provided through  
the Department of Homeland Security; and 

 
WHEREAS, the Local Agency is desirous of placing a ALPR on MDOT rights-

of-way and agrees to assume all responsibility for the safety of its employees and/or 
agents working within said rights-of-way; and    

 
WHEREAS, the COMMISSION is a body corporate under the laws of the State 

of Mississippi, and is authorized to enter into this Agreement under the provisions of 
Section 65-1-8 of the Miss. Code Ann. (1972), and the Local Agency and the 
COMMISSION desire to set forth more fully the understandings of the parties by which 
this will be accomplished.   
 

NOW, THEREFORE, for and in consideration of the stated premises and of the 
mutual promises contained herein, the Local Agency and COMMISSION do agree as 
follows: 
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I. DUTIES AND RESPONSIBILITIES  
 

A. THE LOCAL AGENCY: 
 

1. Provide MDOT through the District Office with all required permit documents 
that include but are not limited to the following: 

a.  Provide MDOT with half-scale plans signed by a licensed professional  
Engineer in the State of Mississippi depicting all aspects of the ALPR 
hardware proposed for installation including a separate electrical 
power source and separate cabinet installation; 

b. Provide MDOT with a Traffic Control Plan as well as administer the 
placement of all temporary traffic control devices in accordance with 
Part 6 of the Manual On Uniform Traffic Control Devices (MUTCD) 
that are necessary for the work within the right of way necessary for 
the installation, repair, or removal of the ALPR; 

 
2. Notify the MDOT designee in writing within a minimum of one (1) week prior 

to installation or removal of an ALPR  in order to coordinate MDOT’s 
inspection of the work;  

 
B. THE COMMISSION: 

 
1. Upon notification from the Local Agency of an intended installation of an 

ALPR, MDOT District personnel, upon consultation with the appropriate 
MDOT support Divisions, will advise the Local Agency designee as to any 
safety or operational or roadway infrastructure concerns that may result in 
required actions to be taken by the Local Agency to mitigate these concerns or 
the denial of the ALPR at the requested location if the identified concerns 
cannot be mitigated; 
 

2. Inspect as directed, installation, repair, and removal activities for the ALPR; 
 
3. Verify proper placement of all traffic control devices as soon as practical; and 

 
4. Designate an MDOT employee as the point of contact to receive notifications 

of installation, repair, or removal activities by the Local Agency.   
 
II. NOTICE AND DESIGNATED AGENTS 
 

The COMMISSION executes its orders and directives through MDOT.  All 
notices and correspondence with the COMMISSION shall be directed to the designated 
agent shown below.  Similarly, all notices and correspondence with the Local Agency 
shall be directed to the agent shown below.  All notices and correspondence shall be 
considered delivered upon receipt at the locations or telephone numbers listed below.  All 
modifications to this Agreement must be submitted in writing through the designated 



Page 3 of 5 
 

agents and signed by the parties before they can take effect.  Oral agreements cannot 
serve to modify this Agreement.  The designated agents for the parties are: 

 
 
 
COMMISSION:     Local Agency: 
 
____________________    ____________________ 
____________________    ____________________ 
____________________    ____________________ 
____________________    ____________________ 
Telephone:      Telephone: 
Facsimile:      Facsimile: 
 

III. GENERAL PROVISIONS 
 

1. The relationship of the Local Agency to the COMMISSION is that of an 
independent contractor, and the Local Agency covenants and agrees that it and 
its employees will neither hold themselves out as, or claim to be, officers or 
employees of the COMMISSION or MDOT by reason hereof.  The Local 
Agency and its employees and officials will not, by reason hereof, make any 
claim, demand, or application for any right or privilege applicable to an officer 
or employee of the COMMISSION or MDOT, including but not limited to 
workers’ compensation coverage, unemployment insurance benefits, social 
security coverage, or any form of tax withholding. 

 
2. All contracts and subcontracts shall include a provision for compliance with 

the Mississippi Employment Protection Act, codified at Section 71-11-3 of the 
Mississippi Code of 1972, as amended, and any rules or regulations 
promulgated by the  Commission, the Department of Employment Security, 
the State Tax Commission, the Secretary of State, or the Department of 
Human Services in accordance with the Mississippi Administrative 
Procedures Law (Section 25-43-1, et seq., Mississippi Code of 1972, as 
amended) regarding compliance with the Act.  Under this Act, the Local 
Agency and every contractor or subcontractor employed by the Local Agency 
shall register with and participate in a federal work authorization program 
operated by the United States Department of Homeland Security to 
electronically verify information of newly hired employees pursuant to the 
Immigration Reform and Control Act of 1986, Pub.L.99-603, 100 Stat. 3359, 
as amended. 

 
3. The COMMISSION shall not be a party to any contract or subcontract entered 

into by the Local Agency, other than this Agreement.   
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4. The ALPR shall remain the sole and exclusive property of the Local Agency.  
No provision of this Agreement is intended, nor shall it be construed, to grant 
any right, title, or interest to the ALPR to the COMMISSION or MDOT or 
any person or entity not a signatory hereto except as described in this 
Agreement. 

 
 

IV. AMENDMENTS 
 

This Agreement may be amended in writing as mutually agreed upon by the 
parties. 
 
V. SEVERABILITY 
 

Should any provision of this Agreement be found to be unconstitutional, or 
otherwise be contrary to the laws of the State of Mississippi or United States of America, 
to the extent that it is reasonably possibly to do so, the remainder of this Agreement shall 
remain in full force and effect. 
 
VI. TERMINATION OF AGREEMENT 
 
 This Agreement may be immediately terminated upon the written notification by 
the Executive Director of MDOT to the Local Agency authorized designee.  
 
VII. LIABILITY 
 

The COMMISSION in executing this Agreement shall not be held responsible for 
any damage, which may be caused or inadvertently done to the ALPR regardless of the 
source or cause of any such damage. The Local Agency agrees to assume and accepts all 
responsibility for the safety of the traveling public during installation, removal, and 
maintenance of the ALPR and/or any and all traffic control devices described under this 
Agreement.  

 
The Local Agency does hereby covenant and agree to indemnify and hold 

harmless the COMMISSION and MDOT from and against any claims, actions, suits, 
causes, or demands, including court costs and reasonable attorney’s fees, proximately 
resulting from acts or omissions of the Local Agency, or any servants, agents or 
employees of the Local Agency in the installation, repair, or removal of the ALPR as well 
as any and all traffic control devices described in the Agreement.  
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VIII. AUTHORITY TO CONTRACT 
 

The undersigned hereby execute this Memorandum of Understanding and assure 
that the authority to execute this Agreement has been granted by the appropriate 
governing bodies. 
 
 
SO EXECUTED AND AGREED THIS ____ DAY OF _________________, 20 __.   
 
     THE LOCAL AGENCY 
 
 

By: _______________________________ 
(   Insert Title   )  

 
 
 
SO EXECUTED AND AGREED THIS ____ DAY OF _________________, 20__. 
 

MISSISSIPPI TRANSPORTATION  
COMMISSION, by and through the duly  
authorized Executive Director 

 
 
     __________________________________ 
     Brad White, Executive Director 
     Mississippi Department of Transportation 
     Book ________ Page ________ 
 



AGREEMENT BETWEEN WILDCATS CHEER AND THE CITY OF SOUTHAVEN 

This Agreement is made and entered into this ____ day of _____________, 2023, by and 
between The City of Southaven, “City” and Wildcats Cheer “Wildcats.”    

W I T N E S S E T H: 

WHEREAS, the City is hosting its annual Southaven Springfest during the dates of April 
18-22, 2023; and  

WHEREAS, the City desires to utilize the services of Wildcats to assist with providing 
vending services for the dates of April 21 and 22, 2023; and  

WHEREAS, Wildcats will provide individuals to assist with providing the vending 
services and such individuals will possess the required training and meet all other requirements to 
perform the services provided; and  

WHEREAS, as part of hosting Springfest, the City has procured all required permits from 
the applicable Mississippi agencies to allow for the sale of beer at Springfest; and  

NOW, THEREFORE, for and in consideration of the mutual covenants and conditions 
contained herein, the parties agree as follows:  

1. Wildcats shall provide two (2) individuals to assist the City with vending services as 
directed by the City and/or the City’s representative during the City Springfest, 
excluding one (1) extra individual to serve Friday at the City Hospitality event which 
the City shall pay that individual Sixty Dollars and 00/100 ($60.00) for 4 hours service. 
 

2. As consideration for Wildcats performing such service, the City shall pay Wildcat in 
the amount of Three Hundred Fifty Dollars and 00/100 ($350.00) per individual plus 
any tips that Wildcats may receive as part of its vending service.  

3. This Agreement represents the final agreement of the parties. No amendment or 
modification of this Agreement shall be valid or binding upon either party unless made 
in writing and signed by the party against whom it is to be enforced. 

 
4.  Neither party hereto shall be deemed an agent, partner, joint-venturer nor related  
     entity of the other by reason of this Agreement and as such neither party may enter      
     into contracts and agreements which bind the other party except as set forth herein. 
 
5.  This Agreement may be executed in any number of counterparts, each of which shall    
     be deemed an original. 

 
 

REMAINDER OF PAGE LEFT BLANK 



IN WITNESS WHEREOF, the parties hereto have caused this Agreement between 
WILDCATS CHEER and CITY OF SOUTHAVEN to be executed by their authorized 
representatives as of the date first hereinabove written. 

 

       CITY OF SOUTHAVEN, MISSISSIPPI 

  

BY: ___________________________ 
        DARREN MUSSELWHITE 
        MAYOR 

WILDCATS CHEER 
 

BY: ______________________________ 
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RESOLUTION OF THE MAYOR AND BOARD OF ALDERMEN OF THE  

CITY OF SOUTHAVEN, MISSISSIPPI  

DECLARING SURPLUS PROPERTY  

 

WHEREAS, the City of Southaven (“City”) Police Department is 

presently in possession of certain items as set forth in Exhibit 

A (collectively “the Property”); and 

 

WHEREAS, pursuant to Mississippi Code 17-25-25, it has been 

recommended to the Mayor and Board of Aldermen that the Property 

be declared as surplus and sold and/or disposed of as appropriate 

and in accordance with Mississippi Code 17-25-25, and the Property 

removed from the fixed assets inventory; and 

 

WHEREAS, the Mayor and Board of Aldermen are desirous of 

disposing of the Property and amending, its fixed assets inventory 

pursuant to State guidelines; and 

NOW, THEREFORE, BE IT ORDERED by the Mayor and Board of 

Aldermen of the City of Southaven, Mississippi as follows, to wit: 

1.  The Property be hereby declared as surplus property. 

2. The City Police Chief, or his designee, is hereby 

authorized and directed to follow Mississippi Code 17-25-25 

for the disposition of the Property.   

Motion was made by Alderman ______________________and 

seconded by Alderman _________________________, for the 

adoption of the above and foregoing Resolution, and the 

question being put to a roll call vote, the result was as 

follows: 

 

Alderman William Jerome   voted:  ______ 

Alderman Kristian Kelly    voted:  ______ 

Alderman Charlie Hoots    voted:  ______ 

Alderman George Payne   voted:  ______ 

Alderman Joel Gallagher   voted:  ______ 

Alderman John Wheeler     voted:  ______ 

Alderman Raymond Flores    voted:  ______ 
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RESOLVED AND DONE, this 17th day of January, 2023. 

 

_________________________________ 

Darren Musselwhite, MAYOR 

 

ATTEST: 

 

_______________________________ 

CITY CLERK 
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CITY OF SOUTHAVEN, MISSISSIPPI 
RESIDENTIAL REFUSE COLLECTION 
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REQUEST FOR PROPOSALS 

The City of Southaven, Mississippi (“City”) is requesting PROPOSALS for the collection of 
municipal residential refuse.  This service will consist of collecting refuse from the City and 
delivering to the County landfill, transfer station, waste-to-energy plant, landfill, rubbish pit or 
other area as designated by the City.  The current contract expires on April 30, 2023; May 1, 
2023 shall be the start date for this new contract. 
 
I.  BACKGROUND 
 
The City, with a population of over 50,000, has curbside collection of refuse (garbage and rubbish) 
currently under separate contracts.  This Request for Proposals (RFP) is for total refuse 
collection with an option to provide only rubbish or garbage collection under separate 
contracts if deemed in the best interest of the City.  However, it is the City’s desire to combine 
these services into this single refuse collection contract, if it is deemed the best option.  The 
City will also consider the option of the contractor of the assuming and providing 
subscription-based, single-stream, curbside recycling collection.  The City will also consider 
the option of the contractor of assuming and providing full curbside garbage service for 
certain residents (primarily qualifying elderly and those of any age with physical limitations) 
and small businesses (currently 311 customers on this list serviced weekly over a four (4) day 
period) as listed by City – this service, if approved, for residents shall go to the existing cart(s) 
on the property and bring it(them) to truck at the curb to be emptied and then returned 
empty to the same location on property.  All final contract decisions shall be made in the best 
interest of the City based on the information provided by Proposers.  
 
Collection is spread over the five weekdays for items as defined herein.  Collection route areas are 
currently set for each day and are expected to be followed with revisions from time-to-time as 
needed and as approved by the City. The City shall provide daily route area information as 
appropriate. 
 
The City and its advisors have, to the best of their knowledge, represented information and data 
that are current and applicable to this contract.  The City is providing the information contained 
herein as a courtesy to the Proposers. The City and its advisors neither guarantee nor warranty that 
the information contained in these documents is accurate and complete.  The City and its advisors 
are not and will not be liable for omissions or errors contained in this Request For Proposals. It is 
the Proposer’s responsibility to use this information and verify the same during the proposal, 
negotiation, and contract implementation periods through its own due diligence. 
 
II.  PURPOSE AND SCOPE 
 
The City requests proposals from Proposers for providing services to collect municipal refuse, as 
described herein, to all residential addresses within the City limits, both current and future 
residents, and within any altered limits that may exist in the future. (Cost per home adjusted 
annually for future residents-also to be adjusted for reducing total numbers if necessary). 
 
 



 

III.  PROPOSAL REQUIREMENTS (SCOPE OF THE RFP & CONTRACT) 
 
All PROPOSALS should include the following: 
 

1. An annual cost to the City for the length of this contract the 1st year (based on 
19,458 households and 2,659 recycle customers), then an annual per household cost 
for each year thereafter.  

 
2. A description of the proposed collection procedure including operating equipment, 

personnel, hours and days of operation and any other information to demonstrate 
ability to handle the requirements of the RFP.  Hours shall be 6:00 a.m. until on 
Monday through Friday for regularly scheduled routes each week throughout the 
City as provided and agreed upon.  Holiday schedules and other variations shall be 
agreed upon by both parties and promoted to the public by both parties as agreed 
upon.  Daily routes shall be provided by the City and confirmed by the Proposer 
prior to submitting a proposal.  Ultimately, the successful Proposer shall develop 
their own specific route schedule to accomplish the extent of daily routes provided 
and these shall be approved by the City.  Revisions to routes shall be considered as 
deemed necessary from time to time and the City shall approve any such revisions 
prior to their implementation including the promotion of such revisions as 
approved. 

 
3. Name, title, address and phone number of person(s) to contact regarding the 

proposal.  Also, provide this information for person(s) to contact during contract 
period after award for matters involving performance and billing.  Owner shall be 
informed anytime contact personnel are changed. 

 
 The successful Proposer shall maintain an office or such other facility through 

which it can be contacted.  This office shall be equipped with sufficient phone 
services and shall have responsible persons as required to address the business of 
the City from 8:00 a.m. to 5:00 p.m. Monday through Friday.  There shall be one 
primary contact with the City that shall be accessible to the City at all hours of the 
day.  The City’s primary contact for the successful Proposer shall be the office of 
the Public Works Director. 

 
 All complaints shall be handled by the City and forwarded to the successful 

Proposer as appropriate to be addressed in a timely manner with courteous and 
prompt attention.  In the case of missed collection or other improper performance 
of regular duties, the successful Proposer shall arrange for the mistake to be 
corrected within a maximum of twenty-four (24) hours after the complaint is 
received.  All complaints shall require follow up back to the City within twenty-
four (24) hours from first notice regarding the status of the complaint. 

 
4. Provide a description of the Contractor/Proposer - including history, ownership 

(including principals and officers), financial statement, and minimum five (5)-
years’ experience WITH REFERENCES; also, listing available and operable 



 

equipment to be utilized for this proposal/contract, redundant “back-up” equipment 
available in the event of needed repairs, etc., number of personnel employed for 
this proposal/contract (number of contracted third party personnel to be hired if 
applicable) AND technology used to confirm proper collection.  ALSO, 
PROVIDE CONTINGENCY PLANS FOR AVAILABLE EQUIPMENT 
AND PERSONNEL IN THE EVENT OF AN EMERGENCY REQUIRING 
ADDITIONAL SERVICES ABOVE AND BEYOND THE NORMAL SCOPE 
OF SERVICE SUCH AS A STORM EVENT OR OTHER EMERGENCY. 

 
5. Each proposal must be accompanied by a certified check, cashier’s check, or bid 

bond on approved form in the amount of 5% of the annual total of the proposal for 
the first year of service - payable to the City of Southaven as guarantee that if the 
proposal is accepted and an award is made, the Proposer will enter into a formal 
Contract Agreement with the City within thirty (30) days of written notice of the 
award.  The failure or refusal of the successful Proposer to enter into a Contract 
Agreement within said time will result in the forfeiture of the bid bond or check to 
the City as liquidated damages.  Bid bonds or checks shall be returned to all 
Proposers within three (3) days of the execution of said Contract Agreement. 

 
 6. Addenda – all changes, revisions, acknowledgement of omissions or any other 

alterations to these documents shall be issued prior to 48 hours before the deadline 
for submission and shall become a part of these documents and be given due 
consideration as appropriate to the extent that any such addendum affects the quotes 
ultimately submitted for this RFP as described herein. It is the responsibility of the 
Proposer to be aware of information issued in the form of addendum.  Receipt of 
any and all addenda issued will be acknowledged in proposal submittals. 

 
7.  All proposals must be signed by a duly authorized agent of the Proposer.  If the 

Proposer is a corporation, proof of authorization of agent to sign the proposal must 
be provided. 

 
 Proposals shall be delivered to the City to the attention of the City Clerk’s Office 

at or before the time and date established in an Advertisement for Proposals.  
Proposals shall be completely filled out as indicated and shall be placed in a sealed 
opaque envelope with all relevant information indicated on the outside of the 
envelope including:  project name, name of Proposer providing proposal, date and 
time proposals are due and address of the City – 8710 Northwest Drive / Southaven, 
MS  38671.  Proposers are encouraged to deliver proposals in person prior to the 
deadline as the City shall not be responsible for any delayed, late or missed 
deliveries from any mail or delivery service. 

 
8. EQUIPMENT:   The contractor/proposer will furnish all equipment.   
 

All refuse collected and hauled on behalf of the City shall be contained, tied down 
and/or enclosed so that leaking, spilling or blowing out is prevented. 

 



 

9. LABOR: the contractor/proposer will furnish all labor crews.   The 
Contractor/Proposer shall be responsible for all wages, taxes, workman’s 
compensation, insurance, etc, as required for compliance with all current federal, 
state and local laws and regulations. 

 
10. DISPOSAL:  All refuse collected for disposal on behalf of the City shall be 

hauled to a Disposal Site as approved by the City.  The charge for disposal shall 
not be included in the rate set forth herein for collection of each Residential Unit – 
the City’s existing contract shall be utilized for disposal. 

 
11. GARBAGE CART CONTAINERS:  IF CONTRACTOR/PROPOSER 

SUPPLIES CARTS (WITHOUT CITY LOGO), THEY WILL BE SOLELY 
RESPONSIBLE TO SUPPLY EACH RESIDENTIAL UNIT AT LEAST ONE 
CART OR MULTIPLE CARTS FOR THE NUMBER OF CARTS AS 
IDENTIFIED BY THE CITY (DEPENDENT ON THE CITY’S ACCOUNT 
WITH THE RESIDENT AND THEIR PAYMENT FOR ANY ADDITIONAL 
CARTS).  ANY DAMAGED CARTS (FAULT OF THE 
CONTRACTOR/PROPOSER) SHALL BE REPLACED BY THE 
CONTRACTOR/PROPOSER AT NO ADDITIONAL COST TO THE 
RESIDENTS OR THE CITY.  CARTS PROVIDED BY THE 
CONTRACTOR/PROPOSER SHALL HAVE THE COMPANY NAME AND 
IDENTIFICATION INFORMATION AS APPROPRIATE. 

 
The Cost to repair or replace for any Container or Component, which shall include, 
but not be limited to, broken lids and/or set of wheels, damaged by the Contractor 
in the course of performance pursuant to this Contract shall be borne by the 
Contractor. The City shall replace damaged Containers as it is made aware of them 
and the costs shall be paid back to the City by the Contractor, if damage is caused 
by Contractor, via a credit applied at the time of monthly billing and payment for 
services. The amount of the credit shall be a per container charges established by 
the City, which is $50.00 per Container and $15.00 per Component.  

 
 
12. BASIS AND METHOD OF PAYMENT: 
 
 Rates:  Fee rates as proposed herein and as accepted by the City shall be used to 

compensate the awarded Contractor for collection services as designated herein. 
 
 Rates may be adjusted as designated herein. 
 
 Rates provided in proposal shall include all costs related to equipment and 

personnel and any other item required to provide services for refuse collection as 
designated herein and no additional costs may be charged to the City unless 
agreed to by the City for the reasons indicated herein.  Costs shall be described as 
a per household charge for collection of the cart provided.  Rates shall not include 
disposal fees as these will be covered by the City’s existing separate contracts. 



 

 
 The City shall be the sole collector of payments from the public used to ultimately 

compensate the awarded Contractor/Proposer for these services as indicated 
herein; and the City shall manage accounts regarding such payments (including 
delinquent accounts) by their discretion. The City shall advise the 
Contractor/Proposer as to any residence address that is to have services suspended 
due to delinquency or for other approved reasons; and the City shall advise the 
Contractor/Proposer as to when to resume services when such matters are 
addressed. 

 
 The Contractor/Proposer shall bill the City monthly for services rendered under 

this RFP – such billing to be delivered to the City within five (5) days of the end 
of the month of service.  

 
13. CONTRACT/PROPOSAL: 
 
 Upon award, the Proposer shall work with the City to enter into an agreement to be 

considered and signed (in format as approved by the City); this agreement shall be 
based on the information provided herein.  

  
THE CONTRACT/PROPOSAL FOR THIS WORK SHALL BE AS 
DESIGNATED AND INDICATED HEREIN AND BASED UPON THE 
INFORMATION PROVIDED HEREIN. 

 
 THIS CONTRACT/PROPOSAL SHALL NOT BE ASSIGNED OR 

TRANSFERRED WITHOUT THE EXPRESS WRITTEN CONSENT OF THE 
CITY.  IF ASSIGNED, THE ASSIGNEE SHALL ASSUME THE LIABILITY OF 
THE CONTRACTOR/PROPOSER. 

 
 THIS CONTRACT/PROPOSAL IS TO BE AN EXCLUSIVE AGREEMENT 

BETWEEN THE CITY AND THE CONTRACTOR/PROPOSER.THE 
CONTRACTOR/PROPOSER SHALL BE THE SOLE PROVIDER OF REFUSE 
COLLECTION SERVICES AS AWARDED TO THEM AND APPROVED BY 
THE CITY.  THE ONLY EXCEPTION TO THIS SHALL BE THE CITY’S NEED 
OR DESIRE TO PROVIDE ITS OWN SERVICES FOR ITS OWN PURPOSES 
AND EVENTS AS REQUIRED. 

 
 TITLE TO SOLID WASTE MATERIAL AND ALL REFUSE MATERIAL 

COLLECTED SHALL PASS TO THE CONTRACTOR/PROPOSER AT THE 
MOMENT IT IS PLACED IN THEIR COLLECTION VEHICLE, REMOVED BY 
THEM FROM A CART, OR REMOVED BY THEM FROM THE RESIDENTIAL 
UNIT – WHICHEVER OCCURS LAST. 

 
 
 
 



 

14.  MANDATORY PRE-PROPOSAL MEETING: 
  

There will be a mandatory pre-proposal meeting for this project on February 3, 
2023 at 10:00 am at Southaven City Hall Board Room located at: 

 
City of Southaven 
8710 Northwest Drive 
Southaven, MS  38671 

 
 
IV.  INSURANCE 
 
The successful Proposer shall procure and file with the City - upon award and confirmation of 
Contract Agreement - certificates of insurance insuring both the Contractor/Proposer and the City 
of Southaven.  Throughout the Contract/Proposal period, the Contractor/Proposer shall maintain 
insurance coverage as follows:  Employer’s Liability, Workmen’s Compensation, Public Liability 
and Property Damage, including contractual liability coverage.  All coverages, insurers and 
amounts shall be as approved by the City.  Proper and thorough Certificates of Insurance shall be 
issued with the City listed as “Additional Insured” prior to this contract/RFP being signed.  Note: 
specific coverage information below (all other to be for legal minimums or any other governing 
law that applies): 
 

1. General Liability covering bodily injury, wrongful death, and property damage as 
follows: 

 
Comprehensive form $2,000,000.00 single limit on account of each accident. 
All insurance policies must be obtained through insurance companies licensed to do business 
within the State of Mississippi, must be maintained for the life of the Contract/RFP, must cover 
all operations under the contract/RFP whether performed by the Contractor/Proposer or any of his 
subcontractors and mush provide thirty (30) days written notice to the City:  (1) prior to 
cancellation; (2) prior to a material or substantial change in coverage; and (3) prior to any failure 
and/or refusal of said insurance company to renew. 
 
The Contractor/Proposer shall provide a waiver of subrogation in favor of the City on General 
Liability and Worker’s Compensation Insurance.  To the extent permitted by law, all or any part 
of any required insurance coverages may be provided under a plan or plans of self-insurance.  The 
coverages may be provided by the Contractor/Proposer’s parent corporation. 
 
V.  PERFORMANCE BOND 
 
The successful Proposer shall be required to furnish a performance bond from a surety company 
licensed to do business in the State of Mississippi or a letter of credit.  The bond shall be issued in 
the amount of - the awarded proposal as calculated for the total annual scope of the first year of 
the awarded contract/RFP for either garbage or rubbish services as awarded OR for the 
combination of both if awarded by the City - in a form acceptable to the City.  This bond shall be 
renewed for each year of the contract/RFP based on amounts adjusted as appropriate for changes 



 

in unit numbers or pricing each year. Said bond shall indemnify the City against any loss or damage 
resulting from any failure of the Contractor/Proposer to perform as required by the terms of the 
contract. 
 
Attorneys-in-fact who sign performance bonds or contract bonds must file with each bond a 
certified and effectively dated copy of their power of attorney. 
 
The City’s remedy for breach of contract as determined by the City or for failure to perform as 
indicated herein (in addition to terminating the contract) shall include the option to make demand 
under the terms of the Performance Bond.  This provision shall not negate the City’s right to 
indemnification. 
 
 
VI.  STORMS / DISASTERS (EXPECTATIONS OF THE CONTRACT) 
 
In the event of an emergency, storm, flood, tornado or other natural disaster or act of God, the City 
shall grant the Contractor/Proposer reasonable variance from regular schedules and routes.  If such 
events require the Contractor/Proposer to perform services beyond the scope of this contract/RFP, 
the Contractor/Proposer and the City shall negotiate the amounts to be paid for such services.  
NOTE:  IF THE NATURE AND/OR SEVERITY OF ANY SUCH STORM EVENT OR 
DISASTER WARRANTS IMMEDIATE ACTION NOT ALLOWING TIME FOR MORE 
DELIBERATE NEOTIATION OF FEES CHARGED TO THE CITY, THE 
CONTRACTOR/PROPOSER SHALL PROVIDE AN HOURLY RATE TO THE CITY 
THAT INCLUDES PERSONNEL AND EQUIPMENT COSTS REQUIRED PER PIECE 
OF EQUIPMENT.  IF THESE RATES VARY PER TYPE OF EQUIPMENT, ALL RATES 
PERTAINING TO COLLECTION SHALL BE PROVIDED.  IF THE CITY ACCEPTS 
THESE RATES IN WRITING, THE CONTRACTOR/PROPOSER MAY PROCEED.  
THE CONTRACTOR/PROPOSER SHALL PROVIDE THE CITY WITH UPDATES OF 
TOTAL COSTS WEEKLY OR AS APPROPRIATE FOR THE SCHEDULE OF THE 
EVENT COLLECTION IF IT IS LESS THAN ONE WEEK.  
 
VII.  INDEMNITY 
 
The Contractor/Proposer shall indemnify and save harmless the City, its officers, agents, servants, 
and employees from and against any and all suits, actions, legal proceedings, claims, demands, 
damages, costs, expenses and attorney’s fees to the extent resulting from a willful or negligent act 
or omission of the Contractor/Proposer, its officers, agents, servants, and employees in the 
performance of the Contract. 
 
The Contract/RFP and all disputes and/or legal issues between the Contractor/Proposer and the 
City shall be governed by the laws of the State of Mississippi.  The appropriate jurisdiction for any 
disputes, which arise from this RFP or any other RFP which may be subsequently executed 
between the City and the Proposer, shall be either the applicable court in Desoto County or the 
United States District Court for the Northern District of Mississippi.  
 



 

THE CONTRACTOR/PROPOSER SHALL CONDUCT OPERATIONS UNDER THIS 
CONTRACT/RFP IN COMPLIANCE WITH ALL APPLICABLE LAWS; PROVIDED,  
 
THE CONTRACTOR/PROPOSER SHALL NOT DISCRIMINATE AGAINST ANY PERSON 
BECAUSE OF RACE, SEX, AGE, CREED, COLOR, RELIGION, NATIONAL ORIGIN OR 
ANY OTHER CODIFIED CATEGORY. 
 
THE CONTRACTOR/PROPOSER SHALL OBTAIN ALL LICENSES AND PERMITS 
(OTHER THAN THE LICENSE AND PERMIT GRANTED BY THE CONTRACT/RFP) AND 
PROMPTLY PAY ALL FEES OR TAXES REQUIRED BY THE CITY.  
 
VIII.  CONTRACT TERM 
  
The Contract may be for a term of up to six (6) years and may be extended by mutual consent of 
the parties in one-year increments up to four (4) additional years as long as rate adjustments remain 
consistent with the existing contract. The contract shall include a ninety (90) day termination 
clause which will allow the City to terminate for convenience and with or without cause.   
  
This Contract shall not be assigned unless approved in writing by the City. The contract shall be 
the sole and exclusive contract for Refuse Collection services other than collection directly by the 
City itself with its own equipment. 
 
IX. MODICICATION TO RATES   
 
The fees which may be charged by the Contractor/Proposer for the second and subsequent years 
of the term hereof shall be adjusted upward or downward to reflect changes in the cost of 
operations, as reflected by fluctuations in the Consumer Price Index for Urban Wage Earners and 
Clerical Workers (All Items) and the Consumer Price Index for Urban Wage Earners and Clerical 
Workers, Expenditures Category “Gasoline”, both as published by the U. S. Department of Labor, 
Bureau of Labor Statistics.  All to be for Southeastern Region.  As of March 1, 2024, of the first 
year of the Contract and every twelve months thereafter (the “Rate Modification Date”), the fees 
shall be increased or decreased for the ensuing twelve-month contract period in a percentage 
amount equal to 100 percent of the net percentage change of the All Items Index plus 10 percent 
of the net percentage change of the Gasoline Index.  All percentage changes are to be computed as 
the difference between the index values for the first full month prior to the commencement of the 
Contract.   
 
In addition to the above, the Contractor/Proposer may petition the City for additional rate and price 
adjustments on the basis of unusual changes in its cost of operation, such as revised laws, 
ordinances or regulations; changes in location of disposal sites; an increase in the number of 
Residential Units due to City growth or annexation – or for other reasons as agreed to and approved 
by the City. 
 
 
 
 
 



 

X.  BASIS OF AWARD 
 
Award of a Contract will be based on the following to ensure the most efficient collection for our 
citizens.  ULTIMATELY, THE AWARD SHALL BE MADE TO THE BEST PROPOSAL AS 
DEEMED IN THE BEST INTEREST OF THE CITY OF SOUTHAVEN. 
 
The best proposal submission will be determined by the following factors:   
 

A) The ability, capacity (equipment & personnel), and skill to perform the work in a timely 
manner for both normal services and during emergency circumstances; 
B) The experience of the Proposer and quality of work with references (as requested); 

 C) Financial resources as well as costs to the City; 
 D) Technology used to confirm proper collection. 
 
XI. SUBCONTRACTS 
 
No part of the Contract shall be sublet without the prior written approval of the City. 
 
XII.  SUBMITTAL REQUIREMENTS 
 
Proposals must contain all information listed herein.  Proposals may contain any additional 
information that will demonstrate the ability to perform the proposed contract.  Three (3) copies 
of the proposal must be submitted to the City Clerk by the date and time set forth below.  
  
XIII.   WITHDRAWAL OF PROPOSAL 
Any Proposer may withdraw their proposal, either personally, or by written request, at any time 
prior to the scheduled closing time for receipt of proposals.  Proposal shall remain valid for a 
period of forty-five (45) days after submittal. 
 
XIV. MISCELLANEOUS  
 
The City reserves the right to reject any and all proposals and waive any irregularities or 
informality. Any variations to the requirements prescribed herein will be considered.  However, 
the City is under no obligation to award a Contract based on variations and will do so only if in 
the best interest of the City. This RFP does not commit the City to the award of a contract nor to 
pay any costs incurred in the preparation and submission of a proposal in anticipation of a contract. 
The City reserves the right to request clarification of information submitted and to request 
additional information including references.  The City reserves the right to negotiate all elements 
of work that comprise the selected proposal for the Contract. The City reserves the right, after 
opening the proposals, or at any other point during the selection process, to reject any or all 
proposals, modify or postpone the proposed project, evaluate any alternatives offered, or accept 
the proposal that, in the City's sole judgment, is in its best interest. The City reserves the right to 
terminate the ultimate Contract if the Contractor/Proposer fails to begin to perform the work 
described herein within the appropriate time after the City has given the Contractor/Proposer a 
written notice to proceed.  Should it become necessary, the City shall negotiate with the Proposer 
whose proposal is determined to be most advantageous to the City.  The City reserves the right to 



 

negotiate with one Proposer or multiple Proposers at the same time for a contract(s). The City 
reserves the right to contract with multiple Proposers for various services.  By submission of a 
proposal, all Proposers agree to this understanding as noted herein and release the City, as well as 
its agents, employees and designees, from all claims arising from multiple Proposers performing 
various services and/or resulting from responses to this RFP. All responses to this RFP shall be 
considered a public record. The current contract with the City contractor is on file with the City 
Clerk and may be reviewed for any information needed for the response to this proposal.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

 
 
 
 
Proposals must be sealed and clearly marked on the outside as noted; for further information 
regarding this RFP, contact Robert Booth - Director of Public Works at 662-796-2489. 
 

PROPOSAL FORM (submit in triplicate) 

Proposer: ____________________________________ 

Address:   ___________________________________ 

      ___________________________________ 

Date:  ______________________________________ 

City of Southaven 

8710 Northwest Drive 

Southaven, MS  38671 

RE:  Residential Refuse Collection – Request for Proposals 

Having reviewed the documents for the referenced services (including all addenda), I, the 
undersigned, propose to furnish all equipment, materials, personnel and services required 
by these documents in accordance with the conditions of said documents for the sums set 
forth below: 

For Total Refuse Collection for Year #1 (Rubbish and Garbage combined): (price indicated with 
words and numerals)  

$___________________ 

YEAR ANNUAL COST COST PER HOME PER 
MONTH 

YEAR 1 (ends 4/30/24) $ $ 
YEAR 2 (ends 4/30/25) LEAVE BLANK $ 
YEAR 3 (ends 4/30/26) LEAVE BLANK $ 
YEAR 4 (ends 4/30/27) LEAVE BLANK $ 
YEAR 5 (ends 4/30/28) LEAVE BLANK $ 
YEAR 6 (ends 4/30/29) LEAVE BLANK $ 

 
 
 



 

As of January, 2023, the City has 19,458 individual residences: 
Proposer will propose “Year 1” based on the 19,458 customers.  “Year 2 – 6” Proposer will 
propose per household only, per year.   
 

Please list the type and style of equipment to be used for these services and the number of 
each type; please list all descriptions here: 

 

THE FOLLOWING OPTIONAL SERVICES MAY ALSO BE CONSIDERED: 

Curbside Recycling Services - subscription-based option for residential customers. The City currently has 2,659 
recycle customers. Contractor shall provide the recycle carts to the City customers.  

$___________________ per subscriber per month  

Curbside Garbage Service – full garbage service option for specific residential and small business customers if this 
service adds to the cost number above for other garbage services. The City currently has 311 customers for this service.  

$___________________ per customer per month 

For Rubbish Collection ONLY for Year #1: (price indicated with words and numerals)  

$___________________ 

YEAR ANNUAL COST COST PER HOME PER 
MONTH 

YEAR 1 (ends 4/30/24) $ $ 
YEAR 2 (ends 4/30/25) LEAVE BLANK $ 
YEAR 3 (ends 4/30/26) LEAVE BLANK $ 
YEAR 4 (ends 4/30/27) LEAVE BLANK $ 
YEAR 5 (ends 4/30/28) LEAVE BLANK $ 
YEAR 6 (ends 4/30/29) LEAVE BLANK $ 

 
 
 
 
 
 
 
 
 
 
 
 
 



 

As of January, 2023, the City has 19,458 individual residences: 
Proposer will propose “Year 1” based on the 19,458 customers.  “Year 2 – 6” Proposer will 
propose per household only, per year.   
 

Please list the type and style of equipment to be used for these services and the number of 
each type; please list all descriptions here: 

______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________ 

 

For Garbage Collection ONLY for Year #1: (price indicated with words and numerals)    

$___________________ 

YEAR ANNUAL COST COST PER HOME PER 
MONTH 

YEAR 1 (ends 4/30/24) $ $ 
YEAR 2 (ends 4/30/25) LEAVE BLANK $ 
YEAR 3 (ends 4/30/26) LEAVE BLANK $ 
YEAR 4 (ends 4/30/27) LEAVE BLANK $ 
YEAR 5 (ends 4/30/28) LEAVE BLANK $ 
YEAR 6 (ends 4/30/29) LEAVE BLANK $ 

 
As of January, 2023, the City has 19,458 individual residences: 
Proposer will propose “Year 1” based on the 19,458 customers.  “Year 2 – 4” Proposer will 
propose per household only, per year.   
 
Please list the type and style of equipment to be used for these services and the number of 
each type; please list all descriptions here: 

______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________ 

 

 

 

 

 



 

ADDITIONAL COST TO PROVIDE CARTS (OPTION CONSIDERED BY CITY): 

$___________________ 

I (We) agree to hold our bid open for acceptance for forty-five (45) calendar days from the 
final due date of proposal receipt. 

If awarded the referenced Contract, I (We), agree to execute an agreement to provide the 
services awarded as noted herein and begin providing same to the City by no later than April 
20, 2023 

Addendum Receipt:  the receipt of the following Addenda to the Contract Documents is 
hereby acknowledged: 

Addendum No. _____  Dated: _______________ 

Addendum No. _____  Dated: _______________ 

Addendum No. _____  Dated: _______________ 

(TO BE COMPLETED IF A CORPORATION) 

Our Corporation is chartered under the laws of the State of ________________, and the 
names, titles and business addresses of the principal officers are as follows (non-resident 
Proposers shall provide documentation of credentials to provide services as described in 
these documents): 

NAME     ADDRESS    TITLE 

___________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

(TO BE COMPLETED IF A PARTNERSHIP) 
Our Partnership is composed of the following individuals: 
 
NAME     ADDRESS    TITLE 

__________________________________________________________________________ 

___________________________________________________________________________ 

___________________________________________________________________________ 

 
 
 



 

Notice of acceptance/award of our PROPOSAL may be mailed or faxed or delivered to: 
 
(Insert Company name and address) 
 
____________________________________________________________________ 
 
____________________________________________________________________ 
 
SIGNED:  ___________________________________________ 
 
TITLE:  _____________________________________________  
 
 
 
RFP documents are posted on http://www.centralauctionhouse.com. To view these, download, 
and receive bid/RFP notices by e-mail, you must register with Central Bidding. 
Vendors/Contractors have the option to submit their bids/RFP’s electronically or by paper copy. 
For information about the electronic submittal process, contact Finley Ward with Central 
Bidding at 225.810.4814. 
 
Proposals shall be either hand delivered, mailed, or submitted electronically with Central 
Bidding.  No bid received after the scheduled time for opening will be considered.   
 
DIRECTIONS FOR MAILING: 
 
Submit proposals in an opaque sealed envelope marked with name of company, company 
address, and title of proposal package being submitted (as well as any other information 
indicated herein) – all on the outside front face of the bid envelope.  This envelope may be 
inserted in another envelope and mailed to the Owner at the address indicated herein to the 
attention of the City Clerk for the City of Southaven.  Proposers are encouraged to deliver 
proposals in person, as the City will not be responsible for wrongful or late delivery of mail or 
express deliveries.   
 
ALL PROPOSALS ARE DUE BY THE DATE AND TIME INDICATED IN THE 
ADVERTISEMENT FOR PROPOSALS. 

http://www.centralauctionhouse.com/


 

 

RESOLUTION OF THE MAYOR AND BOARD OF ALDERMEN 

OF THE CITY OF SOUTHAVEN, MISSISSIPPI 

APPROVIING CHANGE ORDER FOR AMPHITHEATER EXPANSION  

 

WHEREAS, the City of Southaven (“City”), pursuant to 

Mississippi Code Section 31-7-13, previously solicited bids for 

the Amphitheater Expansion (“Project”) whereby Murphy and Sons was 

the lowest and best bid; and  

 

WHEREAS, it has been recommended by the City Parks Director 

to allow for certain changes to the contract as it relates to 

adjustments for fire code and use of the Project, as more fully 

set forth in Exhibit A; and  

 

WHEREAS, based on the recommendation of the City Park 

Director, the City desires to proceed with the suggested changes 

as set forth above and in more detail in Exhibit A and pursuant to 

Mississippi Code 31-7-13(g) finds that the Change Order for the 

Project is necessary and better serves the purpose of the City and 

the change order will be done in a commercially reasonable manner 

and is not being done to circumvent the public purchasing statutes; 

and  

 

NOW, THEREFORE, BE IT ORDERED by the Board of Aldermen of the 

City, to wit: 

 

1. Pursuant to Mississippi Code 31-7-13(g), the Change 
for the Project is not a new undertaking or outside 

the original scope of the contract and is commercially 

reasonable and not being done to circumvent the public 

purchasing statutes, the City Board approves the 

Change Order in the amount of $32,438.59. 

 

2. The Mayor is authorized to sign the Change Order and 
he or his designee are authorized to take all actions 

to effectuate the intent of this Resolution.   

 
 

 

 

 

 

 

 

 

 

 



 

 

Following a reading of the foregoing resolution, Aldermen 

___________ made the motion and Alderman________________ 

seconded the motion for its adoption.  The Mayor put the 

question to a roll call vote and the result was as follows: 

 

Alderman William Jerome   voted:  

Alderman Kristian Kelly    voted:   

Alderman Charlie Hoots    voted:   

Alderman George Payne   voted:  

Alderman Joel Gallagher   voted:   

Alderman John Wheeler    voted:  

Alderman Raymond Flores    voted:   

 

 

ORDERED AND DONE, this 17th day of January, 2023. 

 

 

_________________________________ 

DARREN L. MUSSELWHITE, MAYOR 

 

ATTEST: 

 

 

_______________________________ 

CITY CLERK 

 
 
 
 
 
 
 

 























13. 
Planning Agenda: 

Conditional Use Permit Ordinance - 
Hotels



14. 
Mayor's Report



Personnel Docket January 17, 2023

New Hires Department Position Title Start Date Rate of Pay

Ashton Berryhill Fire Fire Fighter II TBD 17.77

Cameron Lockridge Fire Fire Fighter II TBD 17.77

Joshua Cribbs Parks Laborer I 1/18/2023 $15.45

Curtis Plumley Parks Laborer I 1/18/2023 $15.45

Dylan Dever Police Police Officer 1 2/6/2023 $24.99

Gervis Kendrick II Police Police Officer 4 2/6/2023 $28.97

Patrick Wiggins Police Police Officer 1 2/6/2023 $24.99

ReHired Department Position Title Start Date Rate of Pay

Dondrell Franklin Police Police Officer 1 2/6/2023 $24.99

Susan Miller Parks Gift Shop 1/18/2023 $15.25

Promotions Current Position Title New Position Title Effective Date Rate of Pay
Police
Tommy Harris Police Officer 3 Police Officer 4 1/16/2023 $28.97

Mary J Poole Dispatch Shift Supervisor Dispatch Trainer 1/16/2023 $29.23

Fire
Adam Landers Driver Lieutenant 2/2/2023 $22.18
Mikeal Pannell Fire Fighter 3 Driver 2/2/2023 $19.77
Robert Ridinger Fire Fighter 3 Driver 2/2/2023 $19.77

Transfer Current Position Title New Position Title Effective Date Rate of Pay
Jackson Harty Public Works Laborer Parks Laborer 1/16/2023 $15.00

Pay Adjustments Position Title Current Rate of Pay Effective Date New Rate of Pay
Brent Vickers Deputy Chief of Police $98,500 1/16/2023 $103,000
Leroy Bledsoe Deputy Chief of Fire $98,500 1/16/2023 $103,000

Resignations/Terminations Department Current Position Title Effective Date Rate of Pay

Ashley Daniel Animal Control AC Officer 12/31/2023 $16.00

Kevin House Parks Supervisor 1/6/2023 $17.51

Luke  Sorrells Parks Laborer 2 1/4/2023 $15.97

Lee Starks Police Crossing Guard 1/13/2023 $12.88

Roy Conner Fire Driver 1/31/2023 $19.77



Richard Smith Fire EMS Shift Lead 2/9/2023 $22.00

Mike Mallett Fire Lieutenant 2/1/2023* $22.18 *Change of effective date

Jesaiah Burnett Emergency Communications Dispatch 1

1/12/2023 $21.67

Keilah Weathersby Fire Paramedic 1/17/2023 $21.22

Christalyn Higgins Parks PT Front Desk 1/20/2023 $9.50

Aiden Steht Parks PT Front Desk 1/20/2023 $9.50



16.
City Attorney’s 
Legal Update 



Bank Plus Amphitheater
Self Op

5 Year Annual SaaS Subscription Model
Go Live Date: March 15, 2023

First Data Merchant Services LLC Quote No: CW-BANK PLUS AMP-12-15-22
901 S. Mopac Expressway Quote Date: 15-Dec-22
Building 3, Suite 200 Quote Expires: 15-Mar-23
Austin, TX 78746

Shipping and Handling Applicable Hardware
Chad Weiner Rate 3.0%
(954) 448-0983
Account: Bank Plus Amphitheater

Scope: Bypass F&B Installation - Concessions - Clover Station Duo & Clover Flex
Bypass Mobile Product Unit Cost Units Total

Platform includes:
POS Hardware - Concessions

Clover Station Duo With Starter Kit, Terminal (Mini) & Printer 1,532$          40 $61,280
Clover Flex 3rd Gen LTE w/ Starter Kit 650$             75 $48,750

$110,030
POS Hardware - Fulfillment Printers

EPSON Ethernet Printer - Impact - Kitchen 385$             4 $1,540
$1,540

Venue Set Up
Venue Configuration 2,500$          1 $2,500
Project Management 3,500$          1 $3,500
Onsite -  Implementation & Training 975$             11 $10,725
Onsite - Launch Support 975$             9 $8,775
Travel Expense (per diem to include hotel, meals, car rental, etc) 350$             8 $2,800
Travel Expense (round-trip airfare per resource per trip) 675$             8 $5,400

$33,700
Miscellaneous Hardware & Supplies

USB Manager/Server Card Creator 51$               1 $51
Authorization Cards (Qty. 100/pack) 115$             1 $115
Receipt Paper (Case of 50) - Thermal -  Customer Receipt 72$               2 $144
Receipt Paper (Case of 50) - Impact Paper 63$               2 $126
Receipt Paper (Case of 72) - Flex Printer 43$               2 $86

$522
Annual Software Subscriptions & Annual Recurring Costs

Bypass Software Subscription 350$             115 $40,250
Bypass Premium Reporting Export 4,500$          1 $4,500
Contactless Commerce - Dual Mode Kiosk Module 4,500$          1 $4,500

$49,250

Information to Customer: Customer Initials Hardware Subtotal $112,092
 - Invoice terms: Hardware, Shipping & Services Invoiced on ship date, PMT Net 30 Shipping and Handling Subtotal $3,363
 - Invoice terms: Software invoiced 30 days prior to launch date, PMT Net 30 Software Subscription Subtotal $49,250

  - Software Subscription Renewal: Billed annually 30 days prior to anniversary of launch date Implementation Subtotal $33,700
  - Quote includes 19 day on-site implementation charge Subtotal $198,405
  - Quote amount does not include any applicable taxes Fiserv Flex Credit 1 ($40,000)
  - Connectivity and power supplied by client Total $158,405
  - Credit Card Merchant Processing Fees Paid by Client 

  - Implementation availability subject to 60-day advance notice

1  
First Data Merchant Services is providing Client with a Flex Credit of $40,000 in Year 1.  

DocuSign Envelope ID: 0F5E2DB8-A76F-4BA8-A783-106AC08DEE40DocuSign Envelope ID: 866C3F81-B10D-4A1C-8A42-017E8D131491DocuSign Envelope ID: 9AEF8654-2F42-451D-BA6A-6369143ABC83



Bank Plus Amphitheater
Self Op

5 Year Annual SaaS Subscription Model
Go Live Date: March 15, 2023

First Data Merchant Services LLC Quote No: CW-BANK PLUS AMP-12-15-22
901 S. Mopac Expressway Quote Date: 15-Dec-22
Building 3, Suite 200 Quote Expires: 15-Mar-23
Austin, TX 78746

Shipping and Handling Applicable Hardware
Chad Weiner Rate 3.0%
(954) 448-0983
Client Name: City of Southaven

Signature  Print Name

Title  Date

Billing Information

City of Southaven  Venue Street Address: 5 Snowden Ln

City of Southaven Venue City, State, Zip: Southaven, MS 38672

City of Southaven
Tax Exempt Purchase?

Please provide documentation. Yes

AP Contact Name: Andrea Mullen AP Contact Email Address: Amullen@southaven.gov

City of Southaven Renewal Contact Email Address: Amullen@southaven.gov

Invoices shall be due and payable within thirty (30) days from the date of invoice.  If payment is not made within 10 days after its due date, First Data will charge a late fee on the unpaid balance of 1.5% per 
month.  Supplemental orders will not be processed for accounts with past due balances.  First Data reserves the right to suspend access to and use of the Payment System if the account becomes 
delinquent.

The above client (“Client”) subscribes to the software and services and agrees to purchase the hardware set forth in the applicable quote (each, a “Quote”), subject to the attached  Terms and Conditions  
attached (the “Terms”).  A Quote will become effective upon execution of the same by Client (the "Effective Date").  Each Quote entered into between the parties will reference these Terms and Conditions.  
These Terms (together with the Quote to which they are attached and any subsequent Quote executed by Client this “Agreement”) shall set forth the terms and conditions pursuant to which Bypass shall 
deliver certain software, services and equipment. Capitalized terms not defined in the attached Terms have the meanings set forth in the Quote.  In the event of a conflict between this Quote and the Terms, 
the Quote shall take precedence.

Client/Sold To Legal 
Entity Name:

Bill To Legal Entity 
Name:

Payor Legal Entity 
Name:

Legal Entity Name 
for Renewals:

DocuSign Envelope ID: 0F5E2DB8-A76F-4BA8-A783-106AC08DEE40

Wes Brown

12/16/2022 | 12:55 PM PSTDirector of Parks and Recreation 

DocuSign Envelope ID: 866C3F81-B10D-4A1C-8A42-017E8D131491DocuSign Envelope ID: 9AEF8654-2F42-451D-BA6A-6369143ABC83



Consulting Services Breakdown

Prepared by: Chad Weiner

Prepared for: Todd Mastry

Site Bank Plus Amphitheater

Project Bypass F&B Installation ‐ Clover
Go Live Date March 15, 2023

Date Prepared: December 15, 2022

Activity Capacity # of Res # of Days Total Days Travel Days
Site Survey Field Implementation Mgr. 1 1 1 1
Hardware Installation - Staging Field Implementation Mgr. 1 1.5 1.5 1
Hardware Installation - Clover Station Field Implementation Mgr. 1 2 2
Hardware Installation - Clover Flex Field Implementation Mgr. 1 1.5 1.5
Hardware Testing & Configuration Field Implementation Mgr. 1 1 1
BOH Training - Full Bypass Manager Portal Training Training Manager 1 1 1 1
BOH Training - Month End Inventory Audit Training Manager 1 1 1
Final Testing & Mock Event - Operations Field Implementation Mgr. 1 1 1
Launch Prep Field Implementation Mgr. 1 1 1
Live Support - Three (3) Live Events (Plus Day Before) Field Implementation Mgr. 1 5 5 2
Live Support - Event 1 Field Implementation Mgr. 1 1 1 1
Live Support - Event 2 Field Implementation Mgr. 1 1 1 1
Live Support - Event 3 Field Implementation Mgr. 1 1 1 1

Total 19 8

DocuSign Envelope ID: 0F5E2DB8-A76F-4BA8-A783-106AC08DEE40DocuSign Envelope ID: 866C3F81-B10D-4A1C-8A42-017E8D131491DocuSign Envelope ID: 9AEF8654-2F42-451D-BA6A-6369143ABC83
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TERMS & CONDITIONS 

SECTION ONE – SOFTWARE AND SERVICES 

1.01.   Services. Subject to this Terms & Conditions (Terms) and in each 
applicable quote (Quote, and together with these Terms, the Agreement), 
First Data Merchant Services LLC doing business as Bypass (Bypass) shall 
provide the services (Services) identified in the Quote signed by the Client 
identified on the Quote and indicated in the signature block below (Client) 
and  deliver  any  deliverables  set  forth  in  the Quote  (Deliverables).  The 
parties may enter into additional Quotes from time‐to‐time, each of which 
will  be  subject  to  these  Terms.  All  Quotes  accepted  by  Bypass  are 
controlled  and  governed by  these  Terms.  If  there  is  a  conflict between 
these  Terms  and  the  Quote,  these  Terms  shall  take  precedence.  Each 
Quote must be executed by the Client. 

1.02.   Limited  License.  Subject  to  the  terms  and  conditions  of  this 
Agreement,  Bypass  hereby  grants  to  Client  during  the  Term  a  limited, 
worldwide,  revocable,  non‐exclusive,  non‐sublicensable,  and  non‐
transferable license, under intellectual property rights owned or licensed 
by Bypass, to use the point of sale software (Software) set forth on a Quote 
solely in connection with certain third party hardware provided by Bypass 
or its distributors (Hardware) (the Software and Hardware collectively, the 
Payment System) up to the maximum licensed capacity (the License). The 
Payment System does not include any third party integrations. 

a.   The  License  extends  only  to  (1)  Client’s  and  its  Affiliates’ 
employees and contractors, but only  to  the extent  that such employees 
and contractors use the Payment System in accordance with the terms of 
this  Agreement  and  for  the  sole  purpose  of  collecting  payments  and 
processing  orders  on  behalf  of  Client,  and  for  no  other  purpose 
whatsoever;  and  (2)  Client’s  use  of:  (i)  the  Payment  System  solely  to 
perform the functions specified herein, and in compliance therewith and 
(ii) the Software (in object code form) in connection with the Hardware at 
the Client locations specified on the applicable Quote (each a Site). Client 
is  responsible  for any breach of  this Agreement by  such users. Affiliate 
means with  respect  to an entity, any other entity  that  is  controlled by, 
under common control with or controls such entity, where “control” means 
ownership of at least a majority interest of the voting interests in an entity. 

b.   While  exercising  the  License,  Client  shall  abide  by  the 
confidentiality  requirements  of  Section  6  (Confidentiality),  applicable 
documentation and Applicable Laws (defined in Section 1.04(a)). 

1.03.   Restrictions. Except as expressly provided to the contrary in this 
Agreement, Client and its Affiliates shall not, shall not attempt, and shall 
not cause or knowingly permit any non‐party, to: 

a.  reproduce,  disassemble,  decompile,  decrypt, 
extract,  reverse  engineer,  prepare  a  derivative  work  based  upon, 
distribute,  or  time‐share  the  Payment  System,  or  otherwise  apply  any 
procedure or process to the Payment System in order to ascertain, derive, 
and/or appropriate for any reason or purpose, the source code or source 
listings  for  the Payment System or any algorithm, process, procedure or 
other information contained in the Payment System; or  

b.   rent,  lease,  assign,  sublicense,  transfer,  modify, 
alter, or time‐share the Payment System, or permit the Payment System or 
Deliverables to be used for or in connection with any facility management 
or service bureau purposes, services or arrangement, or otherwise used for 
processing data or other information on behalf of any third party.  

1.04.   Compliance with Laws; Credit Card Data.  

a.  Each  party  shall  comply  with  all  applicable  international, 
national, state, regional and local laws and regulations (Applicable Laws) 
in performing its duties under this Agreement. Each party is responsible for 
its own compliance with Applicable Laws. 

b.  Bypass transmits, through a PCI compliant gateway that meets 
or exceeds the current version of PCI DSS Cloud Computing Guidelines, all 
credit and debit transactions to Client’s or its representatives’ or Affiliates’ 
specified  merchant  account.  Bypass  will  use  commercially  reasonable 
efforts to achieve compliance with newer versions of such PCI guidelines 

issued  from  time  to  time  within  a  reasonable  time  period  after  their 
release.  

c.  Bypass shall not store any Client or Client customer credit card 
data on its resident cloud‐based data sources. 

d.  Bypass  shall maintain  applicable  PCI  DSS  requirements  as  a 
service  provider  to  the  extent  that  Bypass  processes  and  transmits 
cardholder data on behalf of Client or to the extent that the Client could 
impact the security of the cardholder data environment. 

SECTION TWO – SUPPORT SERVICES 

2.01.  Bypass  Product  Support  Guidelines  are  available  at 
https://support.bypassmobile.com or such URL as Bypass may designate. 
Bypass may modify the Bypass Product Support Guidelines  from time to 
time, but any such modifications will not materially change the nature of, 
or  materially  diminish  the  features  or  functionality  of,  the  Software 
provided to the Client under the Agreement. Bypass will publish the most 
current  version  of  the  Bypass  Product  Support  Guidelines  at 
https://support.bypassmobile.com or such URL as Bypass may designate.  

2.02.  Bypass will use commercially reasonable efforts to provide bug‐
fixes and corrections to the Software to correct malfunctions and defects 
following  telephonic  notification  from  Client,  according  to  the  Bypass 
Product  Support Guidelines,  if  such malfunction or  defect prevents  the 
Software  from  performing  substantially  in  accordance  with  applicable 
documentation. Any updates, bug‐fixes or corrections will be deemed to 
be “Software” under this Agreement. 

2.03.  If  included  in  a  Quote,  Bypass  will  provide  on‐site 
implementation and/or support services. Client may request additional on‐
site assistance or support at Bypass’s then current daily rate. Any such on‐
site  service must be pre‐approved  in writing under  the  standard Bypass 
quoting process. 

SECTION THREE – RESPONSIBILITIES; ASSUMPTIONS 

3.01.   Payment System.  

a.  Availability. During the Term, Bypass shall provide the Software. 
The parties acknowledge that the Payment System relies upon computer 
network‐based services that may be subject to outages and delays. Bypass 
shall use  its  commercially  reasonable  efforts  to diligently  and promptly 
remedy any and all material interruptions within the Payment System. This 
does  not  include  remedy  of  connection  or  performance  related  issues 
caused  by  or  related  to  any client  owned  or  operated  network 
configuration, hardware, or internet connection. If Client is unable to use 
the Payment System, Client will  report disruption  to  the Bypass support 
center in a timely manner. Bypass does not warrant that Client’s use of the 
Payment System will be error‐free or uninterrupted.  

b.  Remedies. Bypass will use commercially  reasonable efforts  to 
maintain an availability percentage for the Software of 99.8% during a 12‐
month  period,  beginning  on  the  first  day  of  the  Term.  Calculation  of 
availability excludes 1) downtime for scheduled maintenance, 2) failure of 
Client  to maintain merchant  account(s),  3)  outages  caused  by  a  force 
majeure event or 4) times when the Payment System  is  in Offline Mode. 
Availability will be determined by Bypass in its reasonable discretion. For 
clarity, Bypass is not responsible for, and the availability commitment does 
not apply  to unavailability  for  failure of  the Payment System  that arises 
from or  relates  to a  failure of  the Assumptions set  forth  in Section 3.03 
(Assumptions),  the  Client  obligations  set  forth  in  Section  3.04  (Client 
Obligations), failure or unavailability due solely to the Hardware or failure 
of third party elements of the overall payment infrastructure, e.g. internet 
connectivity, bank site availability, etc. (Third‐Party  Interruptions).  If the 
Software does not achieve  the above uptime percentage, Client will be 
entitled to pro‐rated credit for the period of time the disruption occurred 
based on the then current Software Subscription Fees. Such credit will be 
issued  against  the  next  fee  invoice.  The  fee  credits  set  forth  above 
represent Client’s sole and exclusive remedy, and Bypass’s sole liability, for 
any downtime Client may experience with respect to the Payment System.  
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3.02.  Hardware Terms. 

a.  Hardware Delivery. Bypass will deliver the Hardware indicated 
in a Quote to the Site. 

b.  Hardware  Title  and  Risk  of  Loss.  All  Hardware  provided 
hereunder  will  be  shipped  FCA  Bypass’s  designated  shipping  point 
(Incoterms 2010); provided that, for the avoidance of doubt, Bypass may 
select  the  third‐party  carrier.  Title  to Hardware  passes  to  Client  at  the 
shipping point. Hardware will ship from the distributor to Client directly or 
from Bypass to Client. 
 
3.03.  Assumptions. The parties acknowledge and agree that Bypass’ 
performance of the Services are contingent on the following assumptions 
(Assumptions), and that any changes to the Assumptions below may affect 
Bypass’ ability to deliver the Services or to meet project timeline estimates: 
(a) Client and Bypass will mutually agree the project timeline and meeting 
dates within 30 days of  the effective date on  the applicable Quote;  (b) 
Client  will  comply  with  such  schedule  and  provide  any  information  in 
accordance with the project schedule; (c) Client will cooperate with Bypass; 
and (d) the Services do not include the development of any specific custom 
code by Bypass.  

3.04.  Client Obligations.  

a.  Access. Client  shall provide Bypass with  full access physically 
within  the  Site  and  to  Client’s  network  necessary  to  permit  Bypass  to 
perform  its  obligations  under  this  Agreement.  This  includes  but  is  not 
limited  to  necessary  network  configuration  information  for  payment 
system connectivity.    

b.  Permits. Client shall obtain and maintain all necessary permits 
and  consents  required  for  Bypass  to  lawfully  perform  the  Services  and 
access the Site and relevant technology systems.  

c.  Physical  and  Network  Equipment  Requirements.  Where 
applicable, Client will provide one power outlet within 4 feet of the POS 
terminal and one ethernet port within 6 feet of the located device. Client 
is  responsible  for procuring any additional equipment needed  to  satisfy 
these  requirements. Such equipment may  include, but  is not  limited  to, 
switches, perimeter devices, power strips, extension cords and/or ethernet 
cables. 

d.    Network. Client shall provide full and dedicated network and 
internet  connectivity  for use by  the Payment System and  for all Bypass 
hardware  meeting  at  least  minimum  guidelines  provided  to  Client  by 
Bypass. All network infrastructure and configuration shall be completed by 
Client prior  to  commencement of any onsite  implementation efforts by 
Bypass  resources.  In  the  event  of  infrastructure  and  or  configuration 
noncompliance, Client may be charged an additional fee. 

e.   Compliance with Export Controls. Client agrees not to export or 
re‐export any Bypass  Intellectual Property  in  violation of any applicable 
export control restrictions, laws or regulations. Unless all required permits 
and/or approvals have been obtained, Client shall not cause, approve or 
otherwise  facilitate  others  such  as  agents,  subsequent  purchasers, 
customers or  any other  third parties  to  export or  re‐export  any Bypass 
Intellectual Property.  

f.  Information.  Client  will  provide  to  Bypass  the  information 
relevant to complete contracted venue configuration. 

g.  Merchant  Account.  Client will maintain  a merchant  account 
and, if applicable, a gateway account in good standing and is responsible 
for all fees associated with processing. 

h.  Effect of Client Failure or Delay. Bypass  is not  responsible or 
liable for any delay or failure of performance caused in whole or in part by 
Client’s delay  in performing, or  failure  to perform, any of  its obligations 
under this Agreement (each a Client Failure). Client may be charged a fee 
as a result of a Client Failure, as more fully described  in Section 4 (Fees; 
Payment Terms). 

SECTION FOUR – FEES; PAYMENT TERMS 

4.01.   Fees.  Client  shall  pay  Bypass  the  fees  associated  with  the 
License, Services and Hardware (the Software Subscription Fees, Services 
Fees, and Hardware Fees, respectively) set forth in the applicable Quote.  

4.02  Invoice Schedule. 

a.  Hardware Fees and Services Fees. Unless otherwise stated in a 
Quote, Hardware Fees and Services Fees will be invoiced upon execution 
of the applicable Quote. Hardware will not be shipped to Client until such 
payment has been received by Bypass. 

b.  Software Subscription Fees. Unless otherwise stated in a Quote, 
the Software Subscription Fee for the first year of the Term will be invoiced 
30 days prior to the date in which the first live transaction is expected to 
take place (Launch Date). Bypass will invoice Client annually thereafter, at 
least 30 days prior to the anniversary of the Launch Date.   The Software 
Subscription Fee for the first year of the Term is set out in the Quote and 
may escalate by no more than 5% for each year after the first year of the 
Term. 

4.03  Payment Terms.  Invoices are due and payable within 30 days 
from  issuance.  Bypass  may  issue  an  invoice  without  a  corresponding 
purchase order from Client. If payment is not made within 10 calendar days 
after  its  due  date,  and without  limiting  its  other  remedies  in  law  or  in 
equity, Bypass may charge Client a late fee on the unpaid balance of 1.5% 
per month, or if lower, the highest rate allowed under applicable law. 

4.04.  Taxes.  Fees included in the Quote do not include any applicable 
taxes, duties and other similar charges. Such items, where applicable, will 
be included in on the invoice. 

4.05.  Services Fees  for Client Failure.    If Bypass  requires additional 
onsite time to complete services due to Client Failure, such as  failure  to 
complete any network infrastructure, configuration, or connectivity prior 
to  onsite  arrival  as  directed  by  the  Bypass  implementations  team,  the 
parties will agree in writing the applicable Services Fees for such additional 
onsite time. 

4.06.  Installation Cancellation Policy.  Bypass requires a 14‐calendar 
day notice for any cancellations or changes to ensure no additional fees are 
incurred.  If  changes  are  made  within  less  than  14  days  before  the 
scheduled  install,  a  change  fee  will  be  billed  to  Client’s  account  and 
rescheduling will be honored based on  the  technician's  availability.  If  a 
reschedule or cancellation is required within less than 24 hours before the 
technician's  scheduled  arrival  time,  a  new  Quote  must  be  signed  for 
additional travel fees and service costs. 
4.07.  Suspension; Termination  for Non‐Payment.  In addition to any 
other rights of Bypass, Bypass reserves the right to suspend or terminate 
this Agreement or Client’s  access  to  and use of  the  Payment  System  if 
Client’s account becomes delinquent. If Client’s use of the Payment System 
is suspended due to nonpayment, but not terminated, Client agrees to pay 
the applicable Software Subscription Fees for the balance of the full Term 
before the Payment System will be restored.  

SECTION FIVE – TERM AND TERMINATION 

5.01.   Term.  

a. Unless  otherwise  set  forth  in  the  applicable  Quote,  each 
subscription  to  access  and  use  the  Software  (Subscription) will  initially 
commence 30 days prior to the Launch Date and continue for the period 
set forth on the Quote (Initial Subscription Term). Subscriptions in place at 
the  end  of  the  Initial  Subscription  Term  will  automatically  renew  for 
successive one‐year terms (each, a Subscription Renewal Term; together 
with  the  Initial  Subscription  Term,  the  Term),  unless  a  party  provides 
written notice to the other of its intent not to renew a Subscription at least 
60 days prior to the end of the current Term. 

b.  If Client desires  to add  Licenses prior  to  the end of  the  then 
current Term, Bypass will pro‐rate the fees charged for such Licenses for 
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the number of months left in any such Term, and thereafter the Term for 
such Licenses will renew at the same time as the other Licenses for such 
Subscription. Any License added shall have a Term not less than one year 
plus the pro‐rated Term.  

5.02.   Material Breach.  The parties have  the  right  to  terminate  the 
Agreement  at  any  time  if  the other party breaches  any of  the material 
provisions of the Agreement and (if curable) fails to cure such breach within 
30 days of  its  receipt of written notice  thereof  from  the non‐breaching 
party.  Client’s  breach  of  Section  1.02  (Limited  License)  and  1.03 
(Restrictions) will be deemed a material breach of this Agreement.  

5.03.  Effect of Termination. Upon any termination of the Agreement, 
Client will have no right to access or use the Payment System and must 
immediately permanently delete, or otherwise destroy the Software stored 
or otherwise in its possession, custody or control, and, if applicable, allow 
Bypass or its nominees to access the applicable hardware and systems to 
remove  the  Software.  If  Bypass  terminates  the Agreement  pursuant  to 
Section 5.02 (Material Breach), Bypass may accelerate Client’s unpaid fee 
obligations  under  this  Agreement  so  that  all  such  obligations  become 
immediately due and payable.  These remedies are in addition to any other 
rights and remedies available to the parties. 

SECTION SIX ‐ CONFIDENTIALITY 

6.01.   Confidential Information. The parties acknowledge that in their 
performance of their duties hereunder either party may communicate to 
the  other  (or  its  designees)  certain  confidential  and  proprietary 
information  (collectively,  the Confidential  Information)  all of which  are 
confidential and proprietary to, and trade secrets of, the disclosing party. 
For the avoidance of doubt, information concerning the Payment System 
and  the  know‐how,  technology,  software,  services,  techniques,  or 
business,  strategic  or  marketing  plans  related  thereto  are  Bypass’s 
Confidential Information. 

6.02.   Restrictions on Use and Disclosure. As a condition to the receipt 
of  the Confidential  Information  from  the disclosing  party,  the  receiving 
party shall (a) not disclose in any manner, directly or indirectly, to any third 
party any portion of the disclosing party's Confidential Information; (b) not 
use the disclosing party's Confidential Information in any fashion except to 
perform  its duties hereunder or with the disclosing party's express prior 
written  consent;  (c)  disclose  the  disclosing  party's  Confidential 
Information, in whole or in part, only to employees and agents who need 
to have access thereto for the receiving party's internal business purposes; 
(d) take reasonable steps to inform its employees and agents are informed 
of and obligated to comply with the confidentiality restrictions at least as 
stringent as those contained in this Agreement; and (e) exercise at least the 
same  degree  of  care  in  safeguarding  the  Confidential  Information  as  it 
would with  its own confidential  information, and  in no event shall apply 
less than a reasonable standard of care to prevent disclosure.  

6.03.   Transaction  Information. The Payment System  is designed  to 
submit  payment,  transaction  and  credit  card  information  (Transaction 
Information) to Client’s, its Affiliates and their respective contractors and 
customers  to  merchant  banks  and  payment  processors.  Accordingly, 
notwithstanding anything to the contrary in this Section 6 or any separate 
nondisclosure agreement, Bypass may submit Transaction Information to 
merchant banks and payment processors in compliance with Section 1.04 
(Compliance with Laws; Credit Card Data).  

6.04.  Exclusions.  The  term  “Confidential  Information”  does  not 
include information that: (a) is public knowledge at the time of disclosure 
by  the disclosing party;  (b) becomes public knowledge or known  to  the 
receiving party after disclosure by the disclosing party other than by breach 
of the receiving party's obligations under this section or by breach of a third 
party's  confidentiality obligations;  (c) was  known by  the  receiving party 
prior to disclosure by the disclosing party other than by breach of a third 
party's confidentiality obligations; or (d) is independently developed by the 
receiving party.  

SECTION SEVEN – INFRINGEMENT CLAIMS 

7.01.   Bypass  shall,  at  its  expense,  defend  Client  against  any  third 
party claim or action specifically alleging the Software  infringes a United 
States patent, copyright, trademark, or other proprietary right of such third 
party (Infringement Claim) and shall pay all amounts payable by Client that 
are specifically attributable to the Infringement Claim under any final, non‐
appealable  judgment,  verdict,  or  court  order  entered  by  a  court  of 
competent jurisdiction or monetary settlement agreed in writing by Bypass 
in  respect of  any  Infringement Claim, provided  that Client:  (i) promptly 
notifies Bypass in writing of such Infringement Claim within 10 days of such 
Infringement Claim arising;  (ii) promptly  grants Bypass  the  sole  right  to 
control  the  defense  and  disposition  of  such  Infringement  Claim, where 
such control includes the right to choose legal counsel and negotiate any 
settlement that does not result in non‐monetary obligations to Client other 
than termination of use of the Software under 7.02(B)(ii) below; and (iii) 
provides Bypass with reasonable and prompt cooperation and assistance 
in the defense and disposition of such Infringement Claim. 

7.02.  In resolution of an Infringement Claim, Bypass, at its sole option 
and expense, may: (i) either (A) procure for Client the right to continue to 
use  the  Software, or  (B) provide  a  replacement or modification  for  the 
applicable Software  so as  to avoid  infringement; or  (ii)  if neither option 
under (i) above is reasonably practical in Bypass’s sole opinion, Bypass may, 
upon written notice to Client, stop providing the applicable Software and 
terminate the applicable Statement of Work (or part thereof) and Client’s 
use of  the  Software,  and  references  to  such  Software  (and  any  fees  in 
connection  therewith)  shall  automatically  be  removed  from  this 
Agreement. Solely with respect to such termination and prepaid, one‐time 
Software Subscription Fees for a terminated Software, Bypass shall pay to 
Client a pro  rata  refund of  the prepaid, one‐time Software Subscription 
Fees  paid  by  Client  for  the  infringing  Software  or  portion  thereof, 
depreciated on a five‐year straight‐line basis commencing on the effective 
date of the Quote for such Software. 

7.03  Notwithstanding the foregoing, Bypass shall have no liability for 
any Infringement Claim (or any other claim or action) to the extent based 
upon or arising from: (i) use of any part of the Software in combination with 
materials or software not provided by Bypass (except as expressly specified 
in this Agreement); (ii) modifications to the Software made by Client or any 
third party;  (iii) use of other  than  the  current  release or  version of  the 
Software if infringement would have been avoided by use of such current 
release; (iv) use of any part of the Software other than for its intended use 
and otherwise  in accordance with the applicable documentation and the 
terms of  this Agreement;  (v) Deliverables  created or provided based on 
Bypass’s adherence  to Client’s  specifications or  instructions, or Bypass’s 
use of any materials provided by Client in connection with the Software, to 
the  extent  the  alleged  infringement  arose  from  such  Client‐provided 
specifications,  instructions  and/or  materials;  or  (vi)  any  third  party 
Products or materials provided by Bypass except  to  the extent  the  third 
party Products or materials are embedded in the Software. 

7.04  THE OBLIGATIONS SET FORTH IN THIS SECTION 7 ARE BYPASS’S 
ENTIRE LIABILITY AND CLIENT’S SOLE AND EXCLUSIVE REMEDY FOR ANY 
INFRINGEMENT  CLAIM  AND  CLIENT  HEREBY  EXPRESSLY  WAIVES  ANY 
OTHER LIABILITY ON THE PART OF BYPASS ARISING THEREFROM. 

SECTION EIGHT ‐ INDEMNIFICATION 

8.01.  Client Indemnification. Client agrees to indemnify, defend and 
hold harmless Bypass, its employees, officers, directors its employees, or 
agents  (each  a  Bypass  Indemnified  Party),  from  and  against  all  losses, 
liabilities, damages, and expenses  (including  reasonable attorney’s  fees) 
awarded  in  connection  with  any  third‐party  claim,  suit  or  proceeding 
(Claim) (or agreed upon in settlement thereof) resulting or arising out of (i) 
Client’s failure by to comply with the terms of this Agreement; (ii) Client’s 
or its employees’ or agents’ negligent act or omission in connection with 
this Agreement, (iii) Client’s misrepresentation under this Agreement; (iv) 
taxes, duties or similar fees (other than taxes on Bypass income) arising out 
of  this Agreement  or  use  of  the  Payment  System  (including  processing 
transactions through the Payment System); or (v) personal injury, illness or 

DocuSign Envelope ID: 0F5E2DB8-A76F-4BA8-A783-106AC08DEE40DocuSign Envelope ID: 866C3F81-B10D-4A1C-8A42-017E8D131491DocuSign Envelope ID: 9AEF8654-2F42-451D-BA6A-6369143ABC83



 

    v.20210827 
LEGO063506/06.07.22 
66998738.v1 

death of any  individual arising at  the Client  site(s) except  to  the extent 
caused by the gross negligence or intentional misconduct of Bypass. 

8.02.  Indemnification  Procedure.  When  Client  is  required  to 
indemnify Bypass under  this Section 8, Bypass will  (i) provide  the Client 
prompt written notice of any actual or  threatened Claim;  (ii) give Client 
authority to proceed as contemplated herein; (ii) give Client proper and full 
information and assistance  to  settle and defend any  such  claim,  suit or 
proceeding;  (iii)  not  enter  into  any  settlement  of  such  claim,  suit  or 
proceeding without the prior written approval of the Client; (iv) give sole 
control  of  any  such  defense,  action  or  settlement  negotiations  to  the 
Client. 

SECTION NINE – WARRANTIES; DISCLAIMERS 

9.01.   Representation  and  Warranties.  Each  party  represents  and 
warrants to the other that it has the full power and authority to execute, 
deliver and perform this Agreement and grant the rights granted herein. 

9.02.  Pass‐Through Warranties. To the extent Bypass is permitted to 
pass through to Client under Bypass’s agreements with the applicable third 
parties, Bypass shall pass through to Client for Client’s benefit, and Client 
shall have the benefit of, any third party warranties, service agreements 
and  infringement  indemnities  (if any) available  to end users of  the  third 
party Software and/or Hardware  components  that  comprise part of  the 
Payment  System  (Third  Party  Components);  provided,  however,  that 
Client’s  sole  remedy  for  breach  of  any  such warranty,  indemnification, 
service agreement, or other rights shall be against the third party offering 
such rights and not against Bypass. In the event a warranty of a Third Party 
Component  is not assignable, Bypass will act on behalf of Client and use 
commercially reasonable efforts to secure for Client the benefits provided 
by the applicable warranty.   

9.03.  Disclaimers.  EXCEPT AS  SPECIFICALLY  SET  FORTH  IN  SECTION 
9.02 (Pass‐Through Warranties), THE PAYMENT SYSTEM AND THE SERVICES 
ARE PROVIDED "AS IS" WITHOUT ANY WARRANTY WHATSOEVER. BYPASS 
DISCLAIMS  ALL  WARRANTIES,  EXPRESS,  IMPLIED,  OR  STATUTORY,  TO 
CLIENT  AS  TO  ANY  MATTER  WHATSOEVER,  INCLUDING  ALL  IMPLIED 
WARRANTIES  OF  MERCHANTABILITY,  FITNESS  FOR  A  PARTICULAR 
PURPOSE AND NON‐INFRINGEMENT OF THIRD PARTY RIGHTS. NO ORAL OR 
WRITTEN INFORMATION OR ADVICE GIVEN BY BYPASS OR ITS EMPLOYEES 
OR REPRESENTATIVES CREATE A WARRANTY OR  IN ANY WAY  INCREASE 
THE SCOPE OF BYPASS’S OBLIGATIONS. BYPASS DOES NOT WARRANT THAT 
THE  PAYMENT  SYSTEM  WILL  BE  ERROR‐FREE  OR  OPERATE  WITHOUT 
INTERRUPTIONS OR DOWNTIME. 

SECTION TEN – LIMITATION OF LIABILITY 

10.01.   Damages exclusion. EXCEPT FOR CLIENT’S OR  ITS AFFILIATES’ 
OR THEIR RESPECTIVE CONTRACTORS’ FAILURE TO COMPLY WITH SECTION 
1.02  (LIMITED  LICENSE) OR 1.03  (RESTRICTIONS) OR  INFRINGEMENT OF 
BYPASS’S  INTELLECTUAL PROPERTY, NEITHER PARTY SHALL BE LIABLE TO 
THE  OTHER  PARTY  OR  TO  ANY  OTHER  THIRD  PARTY  FOR  ANY 
CONSEQUENTIAL  OR  INDIRECT  DAMAGES  OR  FOR  EXEMPLARY  OR 
PUNITIVE DAMAGES ARISING OUT OF OR RELATING TO THIS AGREEMENT, 
THE SERVICES OR THE PAYMENT SYSTEM, WHETHER SUCH DAMAGES ARE 
FORESEEABLE OR UNFORESEEABLE, AND WHETHER BASED ON BREACH OF 
ANY  EXPRESS  OR  IMPLIED  WARRANTY,  BREACH  OF  CONTRACT, 
MISREPRESENTATION, NEGLIGENCE, STRICT LIABILITY IN TORT, OR OTHER 
CAUSE OF ACTION (INCLUDING, BUT NOT LIMITED TO, DAMAGES FOR LOSS 
OF DATA, GOODWILL, PROFITS, INVESTMENTS, USE OF MONEY, OR USE OF 
FACILITIES), EVEN IF SUCH PARTY HAS BEEN ADVISED OF THE POSSIBILITY 
OF SUCH DAMAGES.  

10.02.  Limitation  of  Liability.  THE AGGREGATE  LIABILITY OF  BYPASS 
ARISING  OUT  OF  OR  IN  CONNECTION  WITH  THIS  AGREEMENT, 
REGARDLESS OF THE FORM OF ACTION OR THEORY OF RECOVERY, AND 
WHETHER BASED UPON BREACH OF ANY EXPRESS OR IMPLIED WARRANTY, 
BREACH  OF  CONTRACT,  MISREPRESENTATION,  NEGLIGENCE,  STRICT 
LIABILITY IN TORT, OR OTHER CAUSE OF ACTION, EVEN IF BYPASS HAS BEEN 
ADVISED OF THE POSSIBILITY OF SUCH DAMAGES, SHALL BE LIMITED TO 

AN  AMOUNT  EQUAL  TO  THE  SOFTWARE  SUBSCRIPTION  FEES  PAID  BY 
CLIENT WITHIN THE 12 MONTHS PRECEDING SUCH CLAIM. 

SECTION ELEVEN‐ INTELLECTUAL PROPERTY 

11.01.   Publicity; Trademarks.  Bypass may use Client’s name and logo 
for marketing, advertising and promotional materials, subject to any usage 
guidelines provided by Client. Client agrees to serve as a client reference. 
In addition, upon the execution of this Agreement, the parties will work 
together  to  issue  2  press  releases  and/or  other  public  announcements 
regarding the relationship created by this Agreement: the first within the 
first 30 days to announce the execution of this Agreement, and the second 
which includes a case study highlighting the key benefits to Client within 6 
months  of  the  go  live  date,  the  input  for  the  latter  which  is  created 
leveraging  2  years  of  historical  transactions made  available  to  Bypass. 
Client hereby consents to such press releases. Except as expressly set forth 
herein, this Agreement grants no right or license to use Client’s Trademarks 
to any extent except as  licensed by a separate written agreement of the 
parties. 

11.02.   Ownership.  

a.  Other  than  the  express  licenses  granted  by  this  Agreement, 
neither party  grants  a  right or  license  to  the other  party,  expressly,  by 
implication, estoppel, or otherwise, to the Intellectual Property (as defined 
below) of the other party.  

b.  As  between  the  parties,  Bypass  retains  all  ownership  rights, 
title, and  interest  in and  to  its own products and services  (including  the 
Software,  Services,  and  Deliverables  applicable  documentation  and  all 
technology used to provide the Payment System and Services) and all rights 
to  its  Intellectual  Property  and  in  each  case,  all  modifications, 
improvements, enhancements and derivative works of the same.  

c.  Neither  party  may  remove  or  destroy  any  proprietary, 
confidentiality, trademark, service mark, or copyright markings or notices 
placed upon or contained in any materials or documentation received from 
the other party whether in connection with this Agreement or otherwise.  

d.  Intellectual Property means all of  the  following, and  in each 
case all  related  intellectual property  rights:  (i) Trademarks and goodwill 
associated therewith; (ii) know‐how, methodologies, interfaces, templates, 
techniques,  utilities,  tools,  designs,  concepts,  patents,  patentable 
inventions,  computer programs,  and  software;  (iii) databases;  (iv)  trade 
secrets and the right to limit the use or disclosure thereof; (v) copyrights in 
all works, including software programs; and (vi) domain names and other 
media identification associated with the party. 

e.  The  parties  agree  that  any  feedback  or  suggestions  given 
hereunder  is  voluntary.  Bypass  is  entitled  to  reproduce,  license  or 
otherwise  distribute  any  such  feedback  without  any  obligations  or 
restrictions of any kind, including any Intellectual Property Rights. 

11.03.  Licensed  Data.  Client  hereby  grants  to  Bypass  a  worldwide, 
irrevocable, perpetual, royalty‐free license to use data that Bypass collects 
from the Payment System and Services solely to the extent necessary to 
perform the Services, but excluding any personally identifiable information 
(Licensed  Data).  Bypass  may  catalog,  index,  digitize,  store,  archive, 
reproduce, format, translate, publish and transmit the Licensed Data solely 
to the extent necessary to perform the Services. In addition, Bypass may 
catalog, index, digitize, store, archive, reproduce, format, and translate the 
Licensed Data, in an anonymized format, solely for internal purposes of (i) 
improving  the Software, and  (ii) creating and commercializing additional 
products  and  services  (including  recommendation  engines  and/or 
benchmarking products). No publication or dissemination of the Licensed 
Data  to a  third party  is permitted, except  (a) as necessary  for Bypass  to 
perform the Services, and/or (b) to permit a third party to perform services 
for  Bypass  related  to  improving  the  Software  or  creating  and 
commercializing additional products and services for Bypass. 

SECTION TWELVE – OFFLINE MODE 
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12.01.  Definitions. Declined Transactions means Transactions that are 
not approved by applicable third‐party institutions, e.g. because a patron 
payment method  is  invalid or has been declined. Offline Mode means a 
mode of operation  in which  the  Transactions may be,  at  certain  times, 
queued  for processing  through applicable  third‐party  systems at a  later 
time.  Transactions means  the  transactions  processed  by  the  Payment 
System.  

12.02.  Offline Mode. Offline Mode is designed to allow for continued 
service for Client’s patrons and/or concessionaires during times  in which 
one or more  third party elements of  the overall payment  infrastructure 
(e.g. internet connectivity, bank site availability, etc.) are unavailable (Third 
Party  Interruptions). Client acknowledges that a natural consequence of 
Offline Mode  is  that  certain  Transactions  initiated  while  the  Payment 
System  is operating  in Offline Mode may result  in Declined Transactions. 
Client represents that it has determined that the net benefits of operating 
in Offline Mode outweigh the potential losses attributable to the Declined 
Transactions. Notwithstanding anything to the contrary in this Agreement 
(by way of covenant, warranty, representation, specification, indemnity or 
otherwise), Client acknowledges and agrees that in consideration of Bypass 
making  the Offline Mode  available  as part  of  the  Payment  System  and 
Services, Client (a) authorizes Bypass to charge (or re‐charge), on a delayed 
basis, patron’s cards on Client’s  (and/or  its concessionaires’) behalf with 
respect to any and all Transactions initiated while the Payment System is 
operated  in  Offline Mode,  (b)  accepts  sole  responsibility  for  any  loss, 
damage, claim or liability associated with any Declined Transactions or use 
of the Offline Mode, and (c) shall indemnify and hold Bypass harmless from 
and  against  any  such  loss,  damage,  claim  or  liability  (whether  a  direct 
Bypass loss, damage or liability, or a loss, damage or liability of, or related 
to,  a  claim made  against  Client  or  Bypass  by  any  third  party,  including 
without  limitation any patron or  financial  institution) arising out of or  in 
connection therewith. 

12.03.  Disclaimer. BYPASS PROVIDES ACCESS TO THE OFFLINE MODE 
“AS IS” WITHOUT WARRANTIES OF ANY KIND, AND CLIENT’S USE THEREOF 
IS  AT  ITS  OWN  RISK.  TO  THE  GREATEST  EXTENT  PERMITTED  BY  LAW, 
BYPASS  EXPRESSLY  DISCLAIMS  ANY  AND  ALL  WARRANTIES,  WHETHER 
EXPRESS OR IMPLIED WITH RESPECT TO ANY OF THE FOREGOING. CLIENT 
EXPRESSLY ASSUMES THE RISK OF ITS USE OF THE OFFLINE MODE. 

SECTION THIRTEEN ‐ GENERAL PROVISIONS 

13.01.   Independent Contractors. The relationship of Bypass and Client 
is that of independent contractors. Neither party’s employees, consultants, 
contractors, and agents are the employees, consultants, contractors, and 
agents of the other party and the parties nor are the parties partners or 
joint ventures and have no authority  to bind each other by  contract or 
otherwise to any obligation. The parties shall not make any representation 
or warranty, either expressly, implicitly, by appearance or otherwise, that 
is inconsistent with this provision. 

13.02.   Severability. If any provision of this Agreement is held by a court 
of  competent  jurisdiction  to  be  invalid,  void  or  unenforceable  for  any 
reason, the remaining provisions continue in full force and effect, but shall 
be construed in a manner so as to effectuate the intent of this Agreement 
as a whole, notwithstanding such stricken provision or provisions. 

13.03.   Waiver.  No  term  or  provision  of  this  Agreement  shall  be 
deemed waived and no breach excused, unless such waiver or consent shall 
be in writing and signed by the party claimed to have waived or consented. 
Any consent by any party  to, or waiver of, a breach by  the other party, 
whether express or implied, shall not constitute a consent to, waiver of, or 
excuse for any different or subsequent breach. 

13.04.   Assignment. Except as provided in this provision, neither party 
may assign this Agreement  in whole or  in part without the prior written 
consent  of  the  non‐assigning  party,  which  consent  shall  not  be 
unreasonably withheld. Either party may assign this Agreement in its sole 
discretion without the written consent of the other party to any successor 
in interest pursuant to a change of control transaction (by way of sale of all 

or substantially all of such party’s assets, merger, consolidation, sale of a 
controlling interest in voting stock or other similar transaction), provided 
the party to whom the Agreement is assigned assumes the obligations of 
the assigning party as  set  forth  in  this Agreement. Notwithstanding  the 
foregoing and for purposes of clarity, Bypass may (a) assign this Agreement 
to an Affiliate without Client’s consent and (b) subcontract to a third party 
all  or  a  portion  of  the  work  or  Services  to  be  performed  under  this 
Agreement. 

13.05.   Amendments. This Agreement may not be amended except by an 
agreement in writing executed by the parties hereto.  

13.06.   Notices.  All  notices  and  other  communications  required  or 
permitted under this Agreement shall be in writing and given by personal 
delivery,  telecopy  (confirmed by a mailed copy), overnight  courier  (e.g., 
UPS, etc.) or first class mail, postage prepaid, (and in the case of notice to 
First Data, email) sent to the addresses set forth below: 
 
First Data: First Data Merchant Services LLC 

Attn: Legal Department 
4000 NW 120th Avenue, MS/CON – MER 
Coral Springs, Florida 33065 

 
With copies to: 
First Data Merchant Services LLC 
Attn: General Counsel 
6855 Pacific Street 
Omaha, Nebraska 68106 
‐and‐ 
Via email: legalpapers@fiserv.com 

Client:  To the address indicated on the Quote 

13.07.   Counterparts/Signatures. This Agreement may be executed in a 
number of counterparts with the same effect as if all signatories had signed 
the same document. If so executed, the counterparts shall be deemed an 
original  for all purposes and shall collectively constitute one agreement. 
The Agreement may be  executed  and delivered  electronically  and  such 
electronic execution and delivery shall have the same force and effect as 
delivery of an original document with original signatures. 

13.08.   Entire Agreement; Binding Effect; No Third Party Beneficiaries. 
This Agreement, including all schedules, exhibits and attachments thereto, 
sets forth the entire agreement and understanding of the parties hereto in 
respect of the subject matter contained herein, and supersedes all prior 
agreements,  promises,  covenants,  arrangements,  communications, 
representations  or warranties, whether  oral  or written,  by  any  officer, 
partner, employee or representative of any party hereto. This Agreement 
is binding upon and  inures only to  the benefit of the parties hereto and 
their  respective  permitted  successors  and  assigns.  Nothing  in  this 
Agreement,  express or  implied,  is  intended  to  confer or be  deemed  to 
confer upon any persons or  entities not parties  to  this Agreement, any 
rights or remedies under or by reason of this Agreement. 

13.09.   Jurisdiction;  Venue;  Governing  Law.  The  parties  mutually 
acknowledge  and  agree  that  this  Agreement  shall  be  construed  and 
enforced  in accordance with the  laws of the State of New York, without 
regard to its conflicts of law rules. Each party hereby consents to exclusive 
jurisdiction and venue in the state and federal courts located in New York, 
New York for any dispute arising out of this Agreement. 

13.10.   Attorney’s Fees. Should suit be brought to enforce or interpret 
any part of this Agreement, the prevailing party shall be entitled to recover 
its reasonable attorneys' fees and costs, including expert witness fees and 
fees on any appeal. 

13.11.    Force Majeure. With  the exception of obligations  to pay  fees 
hereunder, neither party will be responsible for any failure to perform its 
obligations  under  this Agreement  due  to  causes  beyond  its  reasonable 
control,  including but not  limited  to  acts of God, war,  riot,  embargoes, 
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pandemics or epidemics, acts of civil or military authorities, fire, floods or 
accidents. 

13.12.  Survival. Upon  the  termination  of  this Agreement,  Section  4 
(Fees; Payment Terms) (as to amounts owed as of termination), Section 6 

(Confidentiality),  Section  8  (Indemnification),  Section  10  (Limitation  of 
Liability),  Section  11.03  (Licensed  Data),  and  Section  13  (General 
Provisions)  shall  survive and any other  section which  is expressed or by 
their nature survive termination.

 

Signature page immediately follows 
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Authorized Signatures: 

 

Client:_____________________________________________________  First Data Merchant Services LLC 

By:    By:   

Name:    Name:   

Title:    Title:   

Date:    Date   
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Wes Brown

City of Southhaven

12/16/2022 | 12:55 PM PST

Director of Parks and Recreation 
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Shane McCullough

1/5/2023 | 5:01 PM CST

Authorized Signer
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Amendment to Terms and Conditions 
1 Your Business Information 

Your Legal Name:   City of Southaven 

First/Last Contact Name:  Wesley Brown  

Title:   Director of Parks  

Business Phone:  662-280-2489 

2 What this Amendment Does 

2.1 This Amendment amends the Terms and Conditions (the Terms and Conditions) between First Data 
Merchant Services LLC doing business as Bypass (Bypass) and the entity identified in Section 1 (Client) 
by: 

(1) Deleting Section 3.01(Payment System) b. (Remedies) and replacing it with the following:  

b.  Remedies. Bypass will use commercially reasonable efforts to maintain an availability 
percentage for the Software of 99.8% during a 12-month period, beginning on the 
first day of the Term. Calculation of availability excludes 1) downtime for scheduled 
maintenance, 2) failure of Client to maintain merchant account(s), 3) outages caused 
by a force majeure event or 4) times when the Payment System is in Offline Mode. 
Availability will be determined by Bypass in its reasonable discretion. For clarity, 
Bypass is not responsible for, and the availability commitment does not apply to 
unavailability for failure of the Payment System that arises from or relates to a failure 
of the Assumptions set forth in Section 3.03 (Assumptions), the Client obligations set 
forth in Section 3.04 (Client Obligations), failure or unavailability due solely to the 
Hardware or failure of third party elements of the overall payment infrastructure, e.g. 
internet connectivity, bank site availability, etc. (Third-Party Interruptions). If the 
Software does not achieve the above uptime percentage, Client will be entitled to 
pro-rated credit for the period of time the disruption occurred based on the then 
current Software Subscription Fees. Such credit will be issued against the next fee 
invoice. Unless otherwise prohibited by applicable law, the fee credits set forth above 
represent Client’s sole and exclusive remedy, and Bypass’s sole liability, for any 
downtime Client may experience with respect to the Payment System. 

(2) Deleting Section 4.02 (Invoice Schedule) a. (Hardware Fees and Services Fees) and replacing it 
with the following: 

a. Hardware Fees and Services Fees. Unless otherwise stated in a Quote, Hardware Fees 
and Services Fees will be invoiced upon execution of the applicable Quote. Payment 
will be made upon delivery to Client. 

(3) Deleting Section 4.03 (Payment Terms) and replacing it with the following: 

4.03 Invoices are due and payable within 45 days from issuance. Bypass may issue an 
invoice without a corresponding purchase order from Client. If payment is not made 
within 10 calendar days after its due date, and without limiting its other remedies in 
law or in equity, Bypass may charge Client a late fee on the unpaid balance of 1.5% 
per month, or if lower, the highest rate allowed under applicable law. 
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(4) Inserting the following language as the last sentence to Section 6.01 (Confidential Information): 

6.01 Confidential Information. “…The provisions herein-above notwithstanding, Bypass 
acknowledges that Client is a governmental entity of the State of Mississippi and 
accordingly is subject to the provisions of the Mississippi Public Records Act of 1983, 
MCA Section 25-61-1 et. Seq. (1972, as amended). Nothing is Section Six hereof 
modifies, alters or amends such provisions and Client’s duties in relation thereto all of 
which are incorporated herein by reference.”  

(5) Deleting Section 7.04 in its entirety from the Agreement and replacing it with the following: 

7.04 UNLESS OTHERWISE PROHIBITED BY APPLICABLE LAW, THE OBLIGATIONS SET FORTH 
IN SET FORTH IN THIS SECTION 7 ARE BYPASS’S ENTIRE LIABILITY AND CLIENT’S SOLE 
AND EXCLUSIVE REMEDY FOR ANY INFRINGEMENT CLAIM AND CLIENT HEREBY 
EXPRESSLY WAIVES ANY OTHER LIABILITY ON THE PART OF BYPASS ARISING 
THEREFROM. 

(6) Deleting the reference to Section 8 (Indemnification) from the Agreement and replacing it with 
Section 8 (Obligations). 

(7) Deleting Section 8.01 (Client Indemnification) from the Agreement and replacing it with the 
following language: 

8.01.   Client Obligations. To the extent not prohibited by applicable law, Client is responsible for  
all losses, liabilities, damages, and expenses (including reasonable attorney’s fees) 
resulting or arising out of (i) Client’s failure by to comply with the terms of this 
Agreement; (ii) Client’s or its employees’ or agents’ negligent act or omission in 
connection with this Agreement, (iii) Client’s misrepresentation under this 
Agreement; (iv) taxes, duties or similar fees (other than taxes on Bypass income) 
arising out of this Agreement or use of the Payment System (including processing 
transactions through the Payment System); or (v) personal injury, illness or death 
of any individual arising at the Client site(s) except to the extent caused by the 
gross negligence or intentional misconduct of Bypass. 

(8) Deleting Section 8.02 (Indemnification Procedure) from the Agreement in its entirety. 

(9) Deleting Section 9.02 (Pass-Through Warranties) in its entirety and replacing it with the 
following: 

9.02.   Pass-Through Warranties. To the extent Bypass is permitted to pass through to 
Client under Bypass’s agreements with the applicable third parties, Bypass shall 
pass through to Client for Client’s benefit, and Client shall have the benefit of, any 
third party warranties, service agreements and infringement indemnities (if any) 
available to end users of the third party Software and/or Hardware components 
that comprise part of the Payment System (Third Party Components). In the 
event a warranty of a Third Party Component is not assignable, Bypass will act on 
behalf of Client and use commercially reasonable efforts to secure for Client the 
benefits provided by the applicable warranty.   

(10) Deleting Section 10 (Limitation of Liability), including Sections 10.01 (Damages exclusion) and 
10.02 (Limitation of Liability), in its entirety from the Agreement. 

(11) Deleting Section 11.01 (Publicity; Trademarks) in its entirety and replacing it with the following: 

11.01. Publicity; Trademarks.  Bypass may not use Client’s name and/or logo for 
marketing, advertising and promotional materials, without the express written 
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permission of Client. Client, in its sole discretion, may agree to serve as a client 
reference. Except as expressly set forth herein, this Agreement grants no right or 
license to use Client’s Trademarks to any extent except as licensed by a separate 
written agreement of the parties. 

(12) Deleting Section 12.02 (Offline Mode) in its entirety and replacing it with the following: 

12.02 Offline Mode. Offline Mode is designed to allow for continued service for Client’s 
patrons and/or concessionaires during times in which one or more third party 
elements of the overall payment infrastructure (e.g. internet connectivity, bank 
site availability, etc.) are unavailable (Third Party Interruptions). Client 
acknowledges that a natural consequence of Offline Mode is that certain 
Transactions initiated while the Payment System is operating in Offline Mode may 
result in Declined Transactions. Client represents that it has determined that the 
net benefits of operating in Offline Mode outweigh the potential losses 
attributable to the Declined Transactions. Client (a) acknowledges and agrees that 
in consideration of Bypass making the Offline Mode available as part of the 
Payment System and Services, Client authorizes Bypass to charge (or re-charge), 
on a delayed basis, patron’s cards on Client’s (and/or its concessionaires’) behalf 
with respect to any and all Transactions initiated while the Payment System is 
operated in Offline Mode; (b) unless otherwise prohibited by applicable law, 
accepts sole responsibility for any loss, damage, claim or liability associated with 
any Declined Transactions or use of the Offline Mode; and (c) unless prohibited 
by applicable law, is responsible for any loss, damage, claim, or liability, arising or 
resulting in connection with any and all Transactions initiated by Client while the 
Payment System is operated in Offline Mode. 

(13) Deleting Section 12.03 (Disclaimer) from the Agreement in its entirety and replacing it with the 
following: 

12.03 Disclaimer. BYPASS PROVIDES ACCESS TO THE OFFLINE MODE “AS IS” WITHOUT      
WARRANTIES OF ANY KIND, AND CLIENT’S USE THEREOF IS AT CLIENT’S OWN 
RISK. UNLESS OTHERWISE PROHIBITED BY APPLICABLE LAW, BYPASS EXPRESSLY 
DISCLAIMS ANY AND ALL WARRANTIES, WHETHER EXPRESS OR IMPLIED WITH 
RESPECT TO ANY TO THE FOREGOING, CLIENT EXPRESSLY ASSUMES THE RISK OF 
ITS USE OF THE OFFLINE MODE. 

(14) Deleting Section 13.09 (Jurisdiction; Venue; Governing Law) and replacing it with the following: 

13.09  Jurisdiction; Venue; Governing Law. This Agreement shall be governed by and 
construed in accordance with the laws of the State of Mississippi (without regards 
to its choice of law provisions). Each party hereby consents to exclusive jurisdiction 
and venue in the state and federal courts located in Desoto County, Mississippi for 
any dispute arising out of this Agreement. 

 
(15) Deleting Section 13.10 (Attorney’s Fees) in its entirety and replacing it with the following: 

13.10  Attorney’s Fees. To the extent permitted by law, should suit be brought to enforce 
or interpret any part of this Agreement, the prevailing party shall be entitled to 
recover its reasonable attorneys’ fees and costs, including expert witness fees and 
fees on any appeal. 

(15) Deleting Section 13.12 (Survival) in its entirety and replacing it with the following: 
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13.12 Survival.  Upon the termination of this Agreement, Section 4 (Fees; Payment 
Terms) (as to amounts owed as of termination), Section 6 (Confidentiality), 
Section 8 (Obligations), Section 10 (Limitation of Liability), Section 11.03 (Licensed 
Data), and Section 13 (General Provisions) shall survive and any other section 
which is expressed or by their nature survive termination. 

(16) Inserting the following clause into the Agreement as Section 13.13 (Authorized Signatory 
Authority): 

13.13 Authorized Signatory Authority. Bypass acknowledges that the individual 
executing this Agreement on behalf of Client is doing so only in his/her official 
capacity only, and to the extent that any provision contained in this Agreement 
exceeds his/her authority, Bypass agrees that it will not look to that individual in 
his/her capacity or otherwise seek to hold him/her individually liable for 
exceeding such authority. 

(17) Inserting the following clause into the Agreement as Section 13.14 (Mississippi Governmental 
Entity):  

13.14  Mississippi Governmental Entity. The Client is not bound to any provision of the 
contract which a Mississippi public entity cannot legally agree to or contract 
for.  In executing the enclosed contract, the Client does not waive any rights it 
may have to object to, contest, or refuse to comply with any provision of the 
contract that is impermissible by operations of the laws of the State of 
Mississippi.  

2.2 Nothing in this Amendment or the Terms and Conditions will abrogate the defense of sovereign or 
governmental immunity if otherwise available to Client. 

3 Effective Date 

This Amendment becomes effective as of the effective date of the Terms and Conditions.  

4 Amendment Approval 

By signing below, you acknowledge that: 

 You have read and understand this Amendment; 

 You agree to comply with this Amendment; and 

 You understand that if you sign this Amendment using an electronic signature process, the resulting 
signature has the same legal effect as if you had signed it by hand. 

 

 

REMAINDER OF PAGE LEFT BLANK  

 

 

 

 

DocuSign Envelope ID: 0F5E2DB8-A76F-4BA8-A783-106AC08DEE40DocuSign Envelope ID: 866C3F81-B10D-4A1C-8A42-017E8D131491DocuSign Envelope ID: 9AEF8654-2F42-451D-BA6A-6369143ABC83



 

LEGO068304/12.08.22  5 
Bypass Government Terms and Conditions Amendment 20211013 
66998721.v1 

The individual signing below represents that s/he is authorized to sign this Amendment on behalf of the entity 
identified in Section 1. 

City of Southaven  
Client 

 First Data Merchant Services LLC 

By:
 

 By:
 

Signature  Signature 

Name:
 

Print or Type 

 Name:
 

Print or Type 
Title:
 

 Title:
 

Date:
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Wes Brown

1/4/2023 | 6:26 AM PST

Director of Parks and Recreation
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Shane McCullough

Authorized Signer
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